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PREFACE 

The present text is an analysis of the case-law under the Protection against Discrimination Act 
(PADA) of all courts hearing cases under that law, as well as the Commission for Protection 
against Discrimination for the period between the coming into force of the Act in 2004 until 
the end of 2017. The study focuses on cases of discrimination based on two of the protected 
characteristics under PADA: ethnicity and race. 

The analysis was drafted within the Project Roma Empowerment for Anti-Discrimination and 
Integration: Regional Capacity-Building in Equality Mechanisms and Promotion of Good 
Practices in Roma Integration — READI. The aim of the Project is to enhance the possibilities 
of the Roma in Bulgaria to fight against manifestations of discrimination through knowledge 
and effective use of the anti-discrimination legislation of Bulgaria and the EU. Precisely due to 
that specific orientation of the Project, the review of the case-law under PADA and the present 
analysis of that review focus on cases claimed to involve discrimination on the grounds of 
ethnicity/race, and more specifically those of them in which the proceedings were initiated by 
Roma or that relate to Roma. 

Within the frameworks of the review of the case-law under PADA for the past 14 years, on 
which the present analysis is based, the authors have tried to identify good examples, namely 
progressive or at least rulings that are in line with the spirit of the PADA and are in unison with 
the anti-discrimination law of the EU and the Council of Europe. The analysis will serve as the 
basis for drafting a manual on the use of the mechanisms for protection against discrimination 
under PADA in the context of the above Project. The manual will target predominantly people 
lacking legal expertise: individuals, activists, journalists and – above all – Roma, in an attempt 
to raise their awareness on the mechanisms for protection against discrimination, and parallel 
with that to enhance their sensitivity to acts of discrimination through better knowledge of its 
different forms, and to encourage them to use the available mechanisms to sanction 
discriminatory acts. 
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ABBREVIATIONS USED 

AC Appellate Court  

ACSC Administrative Court - Sofia City 

AP Additional provisions 

AVSA Administrative Violations and Sanctions Act 

CA Commerce Act 

CAP Code of Administrative Procedure 

CCP Commission for Consumer Protection 

CJEU Court of Justice of the European Union 

CPD Commission for Protection against Discrimination 

DC District Court 

ECHR European Convention on Human Rights 

ECJ European Court of Justice 

ECtHR European Court of Human Rights 

EU European Union 

ICCPR International Covenant on Civil and Political Rights 

OCA Obligations and Contracts Act 

PADA Protection against Discrimination Act 

RC Regional Court 

SAC Supreme Administrative Court 

SACP State Agency for Child Protection  

SCC Supreme Court of Cassation 

SSC Sofia City Court 

TA Tourism Act 

UN United Nations 
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SECTION І. METHODOLOGY 

As indicated in the Preface, the authors examined for the present analysis the case-law under 
the Protection against Discrimination Act (PADA) since it came into force in 2004 until 2017. 
This review includes both the cases examined by the specialised equality body – the 
Commission for Protection against Discrimination (CPD) – and by all courts trying cases under 
PADA. The study does not cover indemnity cases under the Obligations and Contracts Act 
(OCA) after CPD ruling. The authors reviewed a total of 1,988 cases. 

The task of the authors was to identify first and foremost all cases filed in connection with 
claims of discrimination on the characteristics of ethnicity and race under Article 4, Paragraph 
1 of PADA, and second – to identify and document all good practices related to the 
enforcement of PADA and the supranational standards of anti-discrimination law. Parallel with 
that, the authors devoted time to document recurrent incorrect interpretations of the law, 
deeply rooted in the case-law. 

The authors found the relevant case-law in different ways. In some cases, the institutions 
enforcing PADA responded to the official request by the authors to provide lists of cases. 
Where no such requests were made or if they were, they were not fulfilled, the authors used 
the online search mechanisms for case-law on their official websites. In most institutions these 
online search mechanisms either did not exist, or did not function in a way to convince the 
authors of the exhaustiveness of the results shown by them. In order to reduce the risk of 
potential omissions, the authors provided in parallel the case-law of the respective courts 
through the CIELA Legal Information System. 

An official request for a list of cases was sent to the CPD. The Commission provided its case-
law to the authors in a form allowing to identify the cases based on the characteristics of 
ethnicity and race, without examining the Commission’s case-law on all characteristics 
protected under PADA during the period under review. The analysis comprised 212 cases filed 
under the indicated characteristics for the 2004–2017 period under consideration. Good 
examples of enforcement of the anti-discrimination legislation were found in only 17 of them.1 
For technical reasons the authors were not provided with the CPD case-law for 2005, 2006, 
2007 and 2012; they were given partial access to the 2016 case-law. 

An official request for receiving a list of cases was sent to the ACSC as well. Due to the fact 
that the information provided was incomplete (only for the period after 2012), for the 
purposes of the present analysis the authors gained access to the ACSC case-law through the 
online system for seeking court rulings on the court’s website. All cases for the 2004–2017 
period in which the CPD was defendant were examined. That approach was used because the 
administrative courts examined complaints against CPD rulings as first instance. The total 
number of cases identified using the described method was 661, revealing that only 40 were 
filed based on complaints against rulings related to claims of discrimination on the grounds of 
the ethnicity and race characteristics. Of these 40 cases, good examples in the enforcement 
of the anti-discrimination legislation were found in only 14.2 

An official request for a list of cases was sent to the Supreme Administrative Court 

                                                                 
1 For more information see Table 1 below: Case-law of the CPD, pp. 10-13. 
2 For more information see Table 2 below: Case-law of the ACSC, pp. 14-15. 
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(SAC) as well. The authors were given a complete list of cases filed under PADA in the 2004–
2017 period, irrespective of the claimed protected characteristic. The total number of these 
cases was 872. After examining them, the authors found that 93 of them involved claims of 
discrimination on the grounds of the ethnicity or race characteristics. Good examples were 
documented in only 9 cases.3 

The authors found the case-law of the remaining administrative courts in the country through 
the CIELA Legal Information System. The search was through the option of reference from 
case-law to document [PADA]. The results of that search were filtered according to courts. A 
second filtering was made of the results on acts of the administrative courts containing any 
reference to PADA by sifting only the rulings containing the words “ethnicity” or “race”. They 
appeared in 121 acts of 22 different administrative courts. The authors examined these 121 
acts and found that 14 referred to files under PADA, based on ethnicity or race characteristics. 
Good examples were documented in only 4 acts/cases.4 

The Supreme Court of Cassation (SCC) refused to provide the authors with a list of the cases 
filed before it under PADA. They were told that they could find the information needed by 
searching on the SCC website or in legal information systems. 

Hence the authors obtained the SCC case-law through the CIELA Legal Information System in 
the method described above and applied for the search of the case-law of the administrative 
courts in the country. The authors found that some reference to PADA is contained in 24 SCC 
acts. The authors examined these 24 acts and found that five of them concerned files under 
PADA based on ethnicity or race characteristics. Good examples were documented in one 
act/case.5 

A request for receiving a list of cases was sent to the Sofia City Court (SSC) as well. The answer 
to the authors was that the SSC “does not collect case-law of that court according to topics.”6 

The case-law of all district courts, including the SSC, was obtained through the CIELA Legal 
Information System in the way described above and applied to the method of search for the 
case-law of the administrative courts and SCC. Only 37 acts of a total of 14 district courts, 
containing any reference to PADA, were identified for the 14-year period monitored. The 
authors examined these 37 acts and found that only three concerned files under PADA, based 
on ethnicity or race characteristics. Good examples were documented in one act/case.7 

The case-law of all regional courts was obtained through the CIELA Legal Information System 
using the method described above and used for the search for the case-law of the 
administrative courts, SCC and the district courts; 63 acts of a total of 17 regional courts 
containing some reference to PADA were identified. The authors examined these 63 acts and 
found that 10 concerned files under PADA, based on ethnicity or race characteristics. Good 
examples were documented in 1 act/case.8 

                                                                 
3 For more information see Table 3 below: Case-law of the SAC, pp. 16-17. 
4 For more information see Table 4 below: Case-law of the administrative courts, pp. 18-20. 
5 For more information see Table 5 below: Case-law of the SCC, p. 21. 
6 SSC letter with ref. no. РД-21-ЖГ-228/18 of 27 February 2018. 
7 For more information see Table 6 below: Case-law of the regional courts, pp. 22-23. 
8 For more information see Table 7 below: Case-law of the disctrict courts, pp. 24-25. 
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The documented findings from the review described above were systematised in sections 
following the PADA structure. The structure of the analysis of these findings follows the 
thematic structure of the law. 

  



 

[11] 

Table 1. Case-law of the CPD 
 

COMMISSION FOR PROTECTION AGAINST DISCRIMINATION 

Year Number of analysed cases 
Number of identified cases 

on the grounds of ethnicity or 
race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out of 

all analysed 

Ref. numbers of the cases 
with positive case-law 

2006 2 2 125/2006, 173/2006 0 - 

2007 14 14 

15/2007, 53/2007, 62/2007, 
70/2007, 71/2007, 72/2007, 

84/2007, 97/2007, 122/2007, 
132/2007, 155/2007, 
173/2007, 179/2007, 

210/2007 

4 
68/2007, 71/2007, 155/2007, 

179/2007 

2008 14 14 

11/2008, 45/2008, 69/2008, 
160/2008, 205/2008, 
208/2008, 211/2008, 
215/2008, 239/2008, 
243/2008, 244/2008, 
249/2008, 258/2008, 

278/2008 

7 

45/2008, 205/2008, 
215/2008, 239/2008, 
243/2008, 244/2008, 

258/2008 

2009 9 9 

34/2009, 119/2009, 
123/2009, 135/2009, 
164/2009, 181/2009, 
250/2009, 283/2009, 

294/2009 

2 34/2009, 250/2009 

2010 13 13 

30/2010, 45/2010, 64/2010, 
91/2010, 100/2010, 

110/2010, 125/2010, 
136/2010, 165/2010, 
167/2010, 195/2010, 
208/2010, 232/2010 

0 - 
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2011 17 17 

16/2011, 19/2011, 82/2011, 
141/2011, 142/2011, 
148/2011, 149/2011, 
155/2011, 201/2011, 
215/2011, 226/2011, 
250/2011,277/2011, 
344/2011, 347/2011, 
354/2011, 356/2011 

2 201/2011, 141/2011 

2012 31 31 

3/2012, 16/2012, 25/2012, 
34/2012, 39/2012, 53/2012, 
54/2012, 59/2012, 70/2012, 
76/2012, 77/2012, 80/2012, 

84/2012, 102/2012, 
106/2012, 121/2012, 
152/2012, 189/2012, 
200/2012, 206/2012, 
210/2012, 211/2012, 
219/2012, 224/2012, 
252/2012, 264/2012, 
281/2012, 284/2012, 
290/2012, 298/2012, 

305/2012 

1 106/2012 

2013 28 28 

7/2013, 8/2013, 59/2013, 
71/2013, 118/2013, 

126/2013, 128/2013, 
153/2013, 155/2013, 
162/2013, 175/2013, 
211/2013, 218/2013, 
235/2013, 265/2013, 
269/2013, 270/2013, 
279/2013, 309/2013, 
313/2013, 329/2013, 
336/2013, 375/2013, 
377/2013, 394/2013, 
401/2013, 411/2013, 

436/2013 

0 - 
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2014 27 27 

9/2014, 22/2014, 92/2014, 
119/2014, 140/2014, 
142/2014, 144/2014, 
156/2014, 176/2014, 
201/2014, 203/2014, 
221/2014, 229/2015, 
239/2014, 252/2014, 
290/2014, 293/2014, 
298/2014, 301/2014, 
307/2014, 353/2014, 
399/2014, 405/2014, 
406/2014, 414/2014, 
417/2014, 448/2014 

0 - 

2015 47 47 

43/2015, 56/2015, 61/2015, 
98/2015, 122/2015, 

126/2015, 151/2015, 
158/2015, 192/2015, 
193/2015, 204/2015, 
205/2015, 211/2015, 
227/2015,  232/2015, 
244/2015, 251/2015, 
264/2015, 276/2015, 
293/2015, 307/2015, 
314/2015, 321/2015, 
324/2015, 325/2015, 
326/2015, 331/2015, 
333/2015, 340/2015, 
341/2015, 346/2015, 
347/2015, 348/2015, 
349/2015, 359/2015, 
378/2015, 380/2015, 
384/2015, 412/2015, 
417/2015, 424/2015, 
428/2015, 436/2015,  
437/2015, 442/2015, 
460/2015, 465/2015 

1 331/2015 
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2016 8 8 

31/2016, 84/2016, 185/2016, 
230/2016, 248/2016, 
301/2016, 318/2016, 

357/2016 

0 - 

2017 2 2 85/2017, 91/2017 0 - 

TOTAL 212 212 - 17 - 
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Table 2. Case-law of the Administrative Court - Sofia City  
 

ADMINISTRATIVE COURT – SOFIA CITY 

Year9 Number of analysed cases 
Number of identified cases 

on the grounds of ethnicity or 
race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out of 

all analysed 

Ref. numbers of the cases 
with positive case-law 

2007 0 0  0 - 

2008 0 0  0 - 

2009 0 0  0 - 

2010 3 0  0 - 

2011 39 4 9676; 9679; 5439; 4726 3 11441; 9676; 4726 

2012 89 6 
14428; 8547; 7977; 6150; 

2954; 901 
5 8547; 7977; 2954; 901; 585 

2013 104 8 
12398; 10948; 9700; 9303; 

7864; 5400; 2541; 2120 
1 9700 

                                                                 
9 The Administrative Court – Sofia City was created under the Code of Administrative Procedure in force since 12.07.2006. In accordance with para. 3, point 2 of the Transitional 
and Concluding Provisions, the Supreme Judicial Council had to appoint judges at the ACSC by 31.12.2006. ACSC started publishing reports on its activity in 2007. Although 
not explicitly mentioned in its first activity report from 2007, the ACSC started hearing cases in 2007, not earlier. 
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2014 128 10 
12137; 11514; 10841; 10158; 

9587; 9385; 7663; 3522; 2084; 
1490 

3 11514; 10841; 9587 

2015 116 6 
10819; 9870; 5535; 4653; 

4434; 3489 
2 9870; 3489 

2016 98 4 11455; 10681; 5518; 3363 0 - 

2017 84 2 4795; 862 0 - 

TOTAL 661 40 - 14 - 
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Table 3. Case-law of the SAC 
 

SUPREME ADMINISTRTATIVE COURT 

Year  Number of analysed cases 
Number of identified cases 

on the grounds of ethnicity or 
race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out of 

all analysed 

Ref. numbers of the cases 
with positive case-law 

2004 0 0 - 0 - 

2005 0 0 - 0 - 

2006 0 0 - 0 - 

2007 18 2 11808; 10291 0 - 

2008 133 26 

10913; 11788; 10914; 13440; 
9840; 11199; 7347; 8624; 
15553; 6019; 1985; 9592; 

3773; 2654; 3896; 280; 14947; 
1864; 13152; 1124; 9485; 

14284; 12557; 14066; 11924; 
10911; 

1 11924 

2009 156 15 

11992; 11158; 6632; 2059; 
5282; 6185; 1240; 4469; 2901; 
13361; 14383; 14614; 14286; 

8764 

4 2059; 4469; 13361; 14286 

2010 176 12 
15276; 836; 13975; 10759; 

1883; 1883; 839; 12880; 852; 
16093; 4458; 12871 

1 15276 
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2011 102 8 
685; 2823; 6797; 5117; 2320; 

13911; 692; 3138 
0 - 

2012 59 4 3345; 7641; 3041; 141 0 - 

2013 47 5 
9655; 13206; 14406; 3074; 

10013 
1 13206 

2014 52 3 12996; 14007; 6865 0 - 

2015 84 9 
11078; 10756; 11077; 6679; 

7347; 1248; 7838; 12401; 
13227 

1 1248 

2016 35 7 
7242; 1939; 3419; 6496; 3732; 

2302; 4492 
1 3732 

2017 
The number of cases initiated 

and finished by the end of 
2017: 10 

2 2926; 5702 0 - 

TOTAL 872 93 - 9 - 
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Table 4. Case-law of the administrative courts 
 

ADMINISTRATIVE COURTS 

Court Year 
Number of analysed 

cases 

Number of identified cases 
on the grounds of ethnicity 

or race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out 

of all analysed 

Ref. numbers of the cases 
with positive case-law 

Administrative Court – 
Blagovegrad 

2004-2017 7 2 866/2014; 745/2015; 0 - 

Administrative Court –
Burgas 

2004-2017 11 1 1786/2017 1 1786/2017 

Administrative Court –
Varna 

2004-2017 17 2 1481/2015; 782/2017 0 - 

Administrative Court – 
Veliko Turnovo 

2004-2017 5 0 - 0 - 

Administrative Court – 
Vidin 

2004-2017 2 0 - 0 - 

Administrative Court –
Vratsa 

2004-2017 5 3 
493/2015; 568/2017; 

242/2016 
0 - 

Administrative Court – 
Gabrovo 

2004-2017 5 0 - 0 - 

Administrative Court –
Dobrich 

2004-2017 3 0 - 0 - 

Administrative Court – 
Kardjali 

2004-2017 7 1 40/2017 0 - 
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Administrative Court –  
Kjustendil 

2004-2017 3 0 - 0 - 

Administrative Court – 
Lovech 

2004-2017 4 0 - 0 - 

Administrative Court –  
Montana 

2004-2017 3 1 125/2017 1 125/2017 

Administrative Court –  
Pazardjik 

2004-2017 5 0 - 0 - 

Administrative Court –  
Pleven 

2004-2017 4 0 - 0 - 

Administrative Court –  
Plovdiv 

2004-2017 12 1 611/2017 1 611/2017 

Administrative Court –  
Ruse 

2004-2017 7 0 - 0 - 

Administrative Court –  
Silistra 

2004-2017 1 1 174/2016 0 - 

Administrative Court – 
Sliven 

2004-2017 6 1 79/2017 0 - 

Administrative Court – 
Stara Zagora 

2004-2017 
 

6 0 - 0 - 

Administrative Court – 
Turgovishte 

2004-2017 1 0 - 0 - 

Administrative Court –  
Haskovo 

2004-2017 3 0 - 0 
- 
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Administrative Court – 
Shumen 

2004-2017 4 1 2/2016 1 2/2016 

TOTAL 2004-2017 121 14 - 4 - 
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Table 5. Case-law of the Supreme Court of Cassation 
 

SUPREME COURT OF CASSATION 

Year 
Number of analysed 

cases 

Number of identified cases 
on the grounds of ethnicity 

or race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out 

of all analysed 

Ref. numbers of the cases 
with positive case-law 

2004-2017 24 5 

177/2010; 777/2011; 
533/2012; 177/2010; 

811/2008; 1796/2008; 
1803/2008; 4059/2008; 
4216/2008; 1996/2008; 

799/2012 

1 811/2008 

TOTAL 24 5 - 1 - 
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Table 6. Case-law of the regional courts 
 

REGIONAL COURTS 

Court  Year 
Number of analysed 

cases 

Number of identified cases 
on the grounds of ethnicity 

or race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out 

of all analysed 

Ref. numbers of the cases 
with positive case-law 

Sofia City Court 2004-2017 20 2 3371/2007; 2703/2010 0 - 

Regional Court – 
Blagoevgrad 

2004-2017 1 0 - 0 - 

Regional Court – Burgas 2004-2017 1 0 - 0 - 

Regional Court – Varna 2004-2017 3 0 - 0 - 

Regional Court – Vratsa 2004-2017 2 0 - 0 - 

Regional Court – Gabrovo 2004-2017 1 0 - 0 - 

Regional Court – Dobrich 2004-2017 1 0 - 0 - 

Regional Court – Kjustendil 2004-2017 1 0 - 0 - 

Regional Court – Pernik 2004-2017 1 0 - 0 - 
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Regional Court – Pleven 2004-2017 2 0 - 0 - 

Regional Court – Plovdiv 2004-2017 1 0 - 0 - 

Regional Court – Razgrad 2004-2017 1 1 125/2017 1 125/2017 

Regional Court – Stara 
Zagora 

2004-2017 1 0 - 0 - 

Regional Court – Yambol 2004-2017 1 0 - 0 - 

TOTAL 2004-2017 37 3 - 1 - 
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Table 7. Case-law of the district courts 
 

РАЙОННИ СЪДИЛИЩА 

Court  Year 
Number of analysed 

cases 

Number of identified cases 
on the grounds of ethnicity 

or race 

Ref. numbers of the 
identified cases on the 

grounds of ethnicity or race 

Number of identified cases 
with positive case-law, out 

of all analysed 

Ref. numbers of the cases 
with positive case-law 

District Court – Aytos 2004-2017 1 0 - 0 - 

District Court – Asenovgrad 2004-2017 1 0 - 0 - 

District Court - Balchik 2004-2017 1 1 295/2015 0 - 

District Court – Blagoevgrad 2004-2017 4 2 2110/2014; 833/2017 1 833/2017 

District Court – Burgas 2004-2017 2 2 7094/2016; 5236/2017 0 - 

District Court – Byala  
Slatina 

2004-2017 1 0 - 0 - 

District Court – Gabrovo 2004-2017 2 0 - 0 - 

District Court – Dobrich 2004-2017 5 0 - 0 - 

District Court – Kubrat 2004-2017 1 0 - 0 - 
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District Court – Kardjali 2004-2017 1 0 - 0 - 

District Court – Pavlikeni 2004-2017 1 0 - 0 - 

District Court – Pernik 2004-2017 1 0 - 0 - 

District Court – Pleven 2004-2017 2 0 - 0 - 

District Court – Plovdiv 2004-2017 3 0 - 0 - 

District Court – Sofia 2004-2017 35 5 
2858/2006; 2861/2006; 

2860/2006; 75958/2015; 
23057/2016; 

1 2860/2006 

District Court – Stara 
Zagora 

2004-2017 1 0 - 0 - 

District Court – Shumen 2004-2017 1 0 - 0 - 

TOTAL 2004-2017 63 10 - 2 - 
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SECTION ІІ. FINDINGS 
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CHAPTER ONE. PERSONAL SCOPE (ARTICLE 3) 

In the course of the present study the authors found some very positive examples in the case-
law under the above provision. These rulings by Bulgarian courts recognise the right of legal 
entities to seek independently protection under PADA for discrimination to which they had 
been subjected. Such case-law is in line with the EU anti-discrimination law. 

The provision of Article 3, Paragraph 2 of PADA should be interpreted as stating the possibility 
for legal entities, in addition to natural persons, to be victims of discrimination and to benefit 
from the legal remedies under PADA. Thus, AC – Shumen ruled on a case of discrimination on 
the grounds of, inter alia, the “ethnicity” characteristic, that “[t]he provision of Article 3, 
Paragraph 2 of PADA does not require specific individuals who are members of or working at 
a legal entity to have been personally discriminated against for the [legal entity-claimant] to 
be entitled to protection against discrimination.” And it continues: “The law does not stipulate 
that the legal entity enjoys protection under the law [only] when its members or the persons 
employed in it are discriminated against on the grounds of the characteristics under Article 4, 
Paragraph 1 of PADA.“10 According to the court, “the expression [discriminated] used [in the 
norm] with respect to their membership or of the persons employed in them" refers not to acts 
of discrimination, but to the protected characteristics of the members or employees of the legal 
entity.”11 

In other words, the expression “with respect to their membership or of the persons employed 
in them" does not mean that for a legal entity to benefit from the rights under PADA its workers 
or members must be discriminated against, but that the discrimination of the legal entity 
occurs on the grounds of characteristics of its members or workers protected under Article 4, 
Paragraph 1 of PADA. This is so because a legal entity cannot bear human characteristics, as 
per Article 4, Paragraph 1 of PADA. And as the latter is indisputably true, then it would be 
logical and defendable from a human perspective to claim that the norm is to be understood 
in the sense that precisely the protected characteristics of the members or workers of the 
legal entity predetermine its unequal treatment compared to other associations of natural or 
legal persons for whose members these characteristics do not exist, thus making it a valid 
bearer of autonomous rights under PADA, including the right to complain of unequal 
treatment on the grounds of the characteristics cited in Article 4 of PADA. 

SAC ruled in a similar way. According to the supreme judges, since the personal composition 
of a legal entity can be affected by an act of discrimination, then that violation of their rights 
not to tolerate discrimination “defines“ also the capacity of victim of discrimination of the 
actual legal entity and hence – of an autonomous party in administrative proceeding to 
identify and sanction the discrimination committed.12 In other words, insofar as a legal entity 
is composed of its personnel and acts through it, discriminating the entire staff or parts 
thereof inevitably leads to unequal treatment of the actual legal entity as well, compared to 
other legal entities whose personnel does not comprise natural persons subjected to unequal 
treatment. 

                                                                 
10 Ruling No. 364 of 7 June 2016 on administrative case No. 2/2016 of AC – Shumen. 
11 Ruling No. 364 of 7 June 2016 on administrative case No. 2/2016 of AC – Shumen. 
12 Ruling No. 5539 of 11 May 2016 on administrative case No. 3732/2016 of SAC, 5th Division. 
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The above-mentioned rulings of the AC in Shumen and SAC are in unison with the EU law as 
well, and more specifically with Recital 16 of Directive 2000/43/EC implementing the principle 
of equal treatment between persons irrespective of racial or ethnic origin (The Race Equality 
Directive).  
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Chapter Two. Direct Discrimination (Article 4, 
Paragraph 2) 

Definition 

Pursuant to Article 4, Paragraph 2 of PADA, direct discrimination shall be “any less favourable 
treatment of a person on grounds referred to in Paragraph 1 […]. “  In other words, the 
principle of non-discrimination does not prohibit all differences in the treatment, only those 
based on some of the protected characteristics stipulated in Article 4, Paragraph 1 of PADA. 

Thus, ACSC correctly ruled that in order to ascertain discrimination under PADA, it is 
“necessary […] for [the] unfavourable treatment [to have been] committed with respect to 
some of the characteristics referred to in Article 4 of PADA, whereby there ought to exist also 
a causal relation between […] [that] unfavourable treatment and [the characteristic].”13 In 
other words, not every unfavourable treatment is discriminatory under PADA and hence – 
unlawful, but only that which is committed due to or on the grounds of the protected 
characteristics в Article 4, Paragraph 1 of PADA. 

Unfortunately, in the course of the present study the authors found considerable case-law 
deviating substantially from the definitions given by PADA. 

Thus, for example, SAC and RC – Sofia literally reproduced in their judgments the following 
erroneous definition: 

“Discrimination is examined as difference, exclusion, restriction or preference on the grounds 
of race, skin colour, gender, language, religion, political or other convictions, national or social 
origin, economic status or birth, aimed at or resulting in destroying or violating the equality in 
the treatment.“14 

This definition is also used by the CPD in its practice. Such a definition is entirely not 
coordinated with the provisions of the national and supranational anti-discrimination law. It 
is interesting to note that a kind of general concept of discrimination is used and no difference 
seems to be made between its various forms. Such general definitions of a kind of generic 
concept of discrimination do not exist either in PADA, or in the anti-discrimination EU 
directives. PADA has its definitions of the different forms of discrimination. Nothing is missing 
in the law in this respect and changing the definition of discrimination is not simply 
superfluous, it contradicts the law as well. 

 

                                                                 
13 Judgment No. 3457 of 22 May 2013 on administrative case No. 8547/2012 of ACSC, 2nd Division, 41st Panel. 
14 Judgment No. 14033 of 17 December 2018 on administrative case No. 5163/2008 of SAC, 7th Division; see also 
Judgment No. 13209 of 6 November 2009 on administrative case No. 8752/2009 of SAC, 7th Division; Judgment 
No. 1669 of 16 February 2015 on administrative case No. 6865/2014 of SAC, 7th Division; Judgment No. 1157 of 
30 January 2017 on administrative case No. 11077/2015 of SAC, 5th Division; Judgment No. 2368 of 1 March 2016 
on administrative case No. 7838/2015 of SAC, 5th Division; Judgment No. 359353 of 13 March 2018 on civil case 
No. 23057/2016 of RC – Sofia. 
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Characteristic 

Self-identification is sufficient, if there are no grounds for another conclusion  

The protected characteristic is an objective, personal characteristic or “status” on the grounds 
of which the individuals or the groups differ from one another.15 

Therefore, no strict and formal rules need to be used to prove it. CPD, citing General 
Recommendation No. 8 of 22 August 1990 on the identification with a certain racial and ethnic 
group 16  and General Recommendation No. 21 of 23 August 1996 on the right to self-
identification17 of the UN Committee on the Elimination of Racial Discrimination, correctly 
assumes that it is not necessary to prove additionally the protected characteristic of the 
complainant in the case outside her self-identification as a person of Roma ethnic origin.18 SAC 
is also categorical that “the self-identification of every human individual is his/her sovereign 
right and insofar as there do not exist grounds for another conclusion, the ethnic belonging of 
the person does not need additional proof.”19 

Moreover, CJEU ruled on the Feryn case that the identification of direct discrimination is not 
dependent on or conditioned by the existence of a proven victim in each concrete case.20 
Consequently, proving that a certain act is discriminatory and hence unlawful should be 
possible in proceedings before the national authorities, even when no concrete victim of that 
act had been found. 

In line with the ruling on the Feryn case, ACSC correctly ruled that “[t]he circumstance that the 
person who sent the signal had not indicated a concrete person as affected by the act or that 
the proceedings had not found concrete persons declaring or considering themselves as being 
humiliated or offended by the statement on the grounds of their race, is irrelevant [for proving 
discrimination].”21 

ACSC is categorical that “[t]he existence of discrimination does not necessitate the presence of 
a plaintiff who can be identified and who maintains that he/she has been victim of such 
discrimination.”22 For that ruling ACSC cited the judgment in the Feryn case, where CJEU ruled 
that Article 15 of the Race Equality Directive requires that “even when it is not possible to 
identify a victim, the regime of sanctions applicable in the event of violation of the national 

                                                                 
15 The European Union Agency for Fundamental Rights & Council of Europe. (2018). Handbook on European Non-
Discrimination Law. ISBN 978-92-9491-909-0, p. 160. 
16  The recommendation is accessible on the Internet at: 
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f
7480&Lang=en.  
17  The recommendation is accessible on the Internet at: 
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f
7493&Lang=en.  
18 Judgment No. 176 of 25 July 2008 on file No. 155/2007 of CPD, І Panel; see also Judgment No. 69 of 11 April 
2011 on file No. 165/2010 of CPD, 1st Panel. 
19 Judgment No. 15089 of 17 November 2011 on administrative case No. 15276/2010 of SAC, 7th Division.  
20 Ruling of 10 July 2008 on case No. C-54/07 Centrum voor gelijkheid van kansen en voor racismebestrijding v. 
Firma Feryn of CJEU. 
21 Judgment No. 1814 of 20 March 2015 on administrative case No. 10841/2014 of ACSC, 2nd Division, 22nd Panel. 
22 Judgment No. 1814 of 20 March 2015 on administrative case No. 10841/2014 of ACSC, 2nd Division, 22nd Panel. 

https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7480&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7480&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7493&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7493&Lang=en


 

[32] 

provisions adopted with a view to the transposition of that Directive is to be effective, 
proportional and dissuasive.”23 

 

It is not necessary for the grounds of different treatment to be the sole grounds 
for the existence of discrimination 

SAC correctly found that for the existence of discrimination “[i]t is not necessary for the 
grounds of the different treatment to be solely the ethnic characteristic […].”24 There can be 
more than one reason for the different treatment in each concrete case. It is not mandatory 
for all of them to be unlawful. For the existence of discrimination it is sufficient for the 
different treatment to be based to a considerable extent on (or also on) a protected 
characteristic of the victim. The ECtHR case-law is also such. The ECtHR ruled in the Timishev 
v. Russia case that a difference in the treatment, based to a “decisive extent” on ethnicity, 
cannot be justified in a democratic society and hence constitutes discrimination.25  In the 
Stoica v. Romania case ECtHR ruled that in order to judge whether there is discrimination, it 
is necessary of ascertain whether the protected characteristic was a “factor” in the causal 
relation with the act committed, or – in other words – it had some role in the perpetration of 
the act.26 In E. B. v. France the Court found that the procedural unequal treatment was based 
on two different reasons, one of which was not unlawful.27 Nevertheless, the ECtHR found a 
violation of Article 14 – prohibition of discrimination, because the protected characteristic of 
the victim was a “significant”28 fact and a “determining factor”29 for the procedural unequal 
treatment. 

It should be pointed out, however, that the authors of the present study also found a number 
of SAC and ACSC rulings deviating from the above practice of SAC, ECtHR and CJEU. 

Thus, SAC and ACSC used the following text, copied literally in several judgements: “[…] the 
concrete actions […] claimed to be of a discriminatory character should be based exclusively 
on the ethnicity of the persons concerned.” 30  Such an interpretation of PADA cannot be 
considered to be justified. The provisions of the law do not justify such a conclusion. The 
requirement the act should be based solely on the protected characteristic of the victim is in 
conflict with the described ECtHR and CJEU case-law. 

 

                                                                 
23 Judgment No. 1814 of 20 March 2015 on administrative case No. 10841/2014 of ACSC, 2nd Division, 22nd Panel. 
24 Judgment No. 15089 of 17 November 2011 on administrative case No. 15276/2010 of SAC, 7th Division. 
25 ECtHR, judgement on the case of Timishev v. Russia (Applications Nos 55762/00 and 55974/00) of 13 December 
2005. 
26 ECtHR, judgement on the case of Stoica v. Romania (Application No. 42722/02) of 4 March 2008. 
27 ECtHR, Judgement on the case of E.B. v. France (Application No. 43546/02) of 22 January 2008. 
28Ibidem. 
29 Ibidem. 
30 Judgment No. 2875 of 27 April 2017 on administrative case No. 11455/2015 of ACSC, 2nd Division, 22nd Panel; 
see also Judgment No. 6469 of 2 June 2008 on administrative case No. 3773/2008 of SAC, 7th Division; Judgment 
No. 12542 of 6 October 2011 on administrative case No. 6797/2011 of SAC, 5-member Panel, 2nd College; 
Judgment No. 8036 of 1 July 2008 on administrative case No. 1985/2008 of SAC, 7th Division. 
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Intent is not required 

However, it is not part of the constituent elements of direct discrimination and hence it is not 
required for proving discrimination under PADA: “awareness of the perpetrator […] of the 
causal relation between […] the protected characteristic and his/her conduct.” 31  A key 
principle of anti-discrimination law is that discrimination is a matter of objective fact and does 
not depend on the perpetrator’s intent or on his/her awareness of treating the victim 
unequally on the grounds of his/her protected characteristic. This is so because the prejudices 
behind the discriminatory acts are entirely internal and intimate for the individual, being often 
unconscious or normalised (excused) by him/her. Law cannot regulate the 
consciousness/attitudes of concrete individuals, but it can regulate the actions through which 
these attitudes/prejudices are manifested. 

Thus CJEU ruled on the Dekker case that: “[…] the Directive does not determine the liability of 
the person who committed discrimination in any way from the proof of guilt […]. […] [T]he 
violation of the prohibition of discrimination should be sufficient in itself for the liability of [the 
perpetrator],”32 and in the Feryn case it refuses to assess as relevant to the ascertaining of 
discrimination the circumstance that the perpetrator of discrimination claimed that he applied 
a discriminatory rule not guided by his wish, but because his clients required it.”33 

The Bulgarian courts also judged in this way. In unison with these principles in anti-
discrimination law, RC – Blagoevgrad ruled that: “[t]he objectively existing inadmissible 
unlawful result of exercising the activity […] is essential for ascertaining discrimination, 
irrespective of whether the respective legal requirements had been complied with in that 
activity.”34 

Similarly, ACSC is categorical that it is “[i]rrelevant […] what motivated Х. […] to call T. “Gypsy” 
before many people at the village fair,35, while SAC and DC – Razgrad note that it is “sufficient 
for a certain conduct to have a result”36 and that “[f]or discrimination there should be an 
objectively existent inadmissible legal result of action under Article 4 of PADA, without the 
necessity of its being conscious or deliberate.”37 

 

Justification 

The prohibition of direct discrimination on the grounds of some of the most essential 
personality characteristics of an individual, serving as the basis for his/her personal dignity, 
notably ethnic origin and race, is absolute. It is inadmissible, unlike indirect discrimination, for 

                                                                 
31 Judgment No. 6808 of 25 May 2009 on administrative case No. 4469/2009 of SAC, 5-member Panel, 2nd College. 
32 CJEU, Judgment on case No. C-177/88, Elisabeth Johanna Pacifica Dekker v Stichting Vormingscentrum voor 
Jong Volwassenen (VJV-Centrum) Plus, of 8 November 1990. 
33 CJEU, Judgment on case No. C-54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma 
Feryn, of 10 July 2008. 
34 Judgment No. 9285 of 1 November 2017 on civil case No. 833/2017 of the Regional Court – Blagoevgrad. 
35 Judgment No. 1177 of 5 March 2012 on administrative case No. 9676/2011 of ACSC, 2nd Division, 28th Panel. 
36 Judgment No. 2445 of 2 March 2016 on administrative case No. 1248/2015 of SAC, 5th Division. 
37 Judgment No. 53 of 3 July 2017 on civil case No. 125/2017 of District Court – Razgrad. 
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direct discrimination on the grounds of ethnicity or another protected characteristic to be 
justified with the victimisation of a legitimate aim and the proportionality of the means for 
attaining that aim. ECtHR has repeatedly ruled in its practice to that effect. Thus, for example, 
in the cases of Timishev v. Russia, D.H. and Others v. the Czech Republic, Sampanis et autres v. 
Grèce (inter alia) the Court ruled: 

[N]o difference in the treatment, based exclusively or to a decisive extent on a 
person’s ethnic origin cannot be objectively justified in a contemporary 
democratic society.38 

In the case of Timishev v. Russia the ECtHR is categorical: 

[…] the Court deems that there is no difference in the treatment, based entirely 
or to a decisive extent on a person’s ethnic origin, which can be justified […].39 

The Bulgarian courts also rule in this way. ACSC rules specifically that: 

The applicable legal instruments do not allow direct discrimination to be justified 
with the victimisation of a legitimate aim and proportionality of the means when 
it is based on inherent characteristics of the individual, notably race, ethnicity and 
gender, but permits justification of direct discrimination on the grounds of other 
characteristics acquired by the individual in the course of his/her life.40 

SAC, citing the ECtHR case-law indicated above, reaches the same interpretation: 

No difference in the treatment, based exclusively or to a decisive degree on the 
person’s ethnic origin, can be objectively justified in a contemporary democratic 
society (ECtHR, case Sampanis et autres v. Grèce).41 

The issue is resolved in a similar way in EU law. A general objective justification of direct 
discrimination is inadmissible.42  

                                                                 
38 ECtHR, judgement on Timishev v. Russia (Applications Nos. 55762/00 and 55974/00) of 13 December 2005; 
ECtHR, judgement on D.H. and Others v. the Czech Republic (Application No. 57325/00) of 13 November 2007; 
ECtHR, judgement on Sampanis et autres v. Grèce (Application No. 32526/05) of 5 June 2008. 
39 ECtHR, judgement on Timishev v. Russia (complaints Nos 55762/00 and 55974/00) of 13 December 2005. 
40 Judgment No. 6623 of 5 December 2012 on administrative case No. 2954/2012 of ACSC, 2nd Division, 31st Panel. 
41 Judgment No. 15918 of 29 November 2013 on administrative case No. 13206/2013 of SAC, 7th Division. 
42 However, a limited number of special derogations from the principle of prohibition of discrimination. For more 
information see Chapter 8 of the present text. 
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Chapter Three. Indirect Discrimination (Article 4, 
Paragraph 3) 

Definition 

CPD correctly interprets and enforces the provision of Article 4, Paragraph 3 of PADA in a 
judgment: 

[…] indirect discrimination is not a different (unfavourable) treatment [unlike direct 
discrimination], it is defamation (placing a person at a disadvantage) through equal 
treatment in different situations. It is ascertained not so much by studying the content 
of the rule, but by comparing its consequences in the legal spheres of different groups 
of its targets […].43  

We would add to this that in order to ascertain indirect discrimination it is important not only 
whether the effect of the objective, inconsiderate measures is quantitative (as the CPD states), 
but also whether it is more serious. It would thus be of importance whether a certain group 
that is differentiated according to a protected characteristic is unproportionally affected not 
by the amount of efforts that it has to make to comply with the respective rule or requirement, 
but whether its representatives can respond to it at all; or whether they are deprived of 
possibilities that are not of such importance to the persons and who do not bear the protected 
characteristic. 

In one case ACSC also correctly formulated the essence of indirect discrimination and made 
the necessary differences between indirect and direct discrimination: 

[…] there is direct discrimination always when someone is treated less favourably on 
the grounds of a protected characteristic, compared to someone else in a similar 
situation. Conversely, indirect discrimination is not a treatment determined by a 
protected characteristic, being a treatment applied equally to all, irrespective of their 
characteristics, but has a worse effect on some than on others, the unproportional 
treatment is of groups characterised by a protected characteristic.44 

 

Justification – possible 

Article 4, Paragraph 3 of PADA allows objective, general justification of indirect discrimination 
if it has pursued a “legitimate aim and the means for achieving that aim are appropriate and 
necessary.” 

ACSC enforces correctly that general provision allowing justification in an unlimited, 
unspecified number of cases, pointing out the differences from direct discrimination where 
justification is possible only in several predetermined specific hypotheses, and general 
justification is inadmissible: 

                                                                 
43 Judgment No. 155 of 3 July 2013 on file No. 106/2012 of CPD, 1st Panel. 
44 Judgment No. 2572 of 14 May 2012 on administrative case No. 4726/2011 of ACSC, 2nd Division, 25th Panel. 
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Unlike direct discrimination, indirect discrimination, irrespective of the protected 
characteristic, may always be justified with the pursuing of a legitimate aim and with 
proportionality of the means for achieving it.45 

This is how CJEU ruled on the case of CHEZ concerning the placing of electricity meters at 
inaccessible height in a neighbourhood with predominant Roma population. CJEU examined 
first whether the company installing the electricity meters pursued a legitimate aim with its 
actions. After ascertaining that the aim was legitimate, the CJEU ruled that the national court 
hearing the case should find out next whether there are no less restrictive and more 
proportional measures for achieving that aim. 46  There would have been indirect 
discrimination in such a case if the perpetrator of discrimination was found to dispose of more 
sparing measures that achieve the aim pursued with less coercion and preserve to a greater 
extent the dignity of the persons affected, but had failed to use them. 

 

Intent is not required 

As with direct discrimination, intent is not required for identifying indirect discrimination. It is 
sufficient to find unproportional affecting of a group, caused by an ostensibly neutral practice 
or provision, without objective justification. It is immaterial whether the perpetrator of the 
discrimination aimed at that result. 

SAC is categorical in that respect: 

This is so because the constituent elements of direct discrimination (Article 4, 
Paragraph 2 of PADA) does not require awareness on the part of the perpetrator either 
of the causal relation between his/her notion of the protected characteristic and his/her 
behaviour, nor of the causal relation between the latter and the unfavourable 
treatment, i.e., no intent of discrimination is required. It is even less required by the 
constituent elements of indirect discrimination (Article 4, Paragraph 3 of PADA), which 
does not contain a subjective element at all.47 

 

                                                                 
45 Judgment No. 6623 of 5 December 2012 on administrative case No. 2954/2012 of ACSC, 2nd Division, 31st Panel. 
46 CJEU, Judgment on case No. C-83/14, CHEZ Razpredelenie Bulgaria” AD v. Komisia za zashtita ot diskriminatsia 
[GC], of 16 July 2015.  
47 Judgment No. 6808 of 25 May 2009 on administrative case No. 4469/2009 of SAC, 5-member Panel, 2nd 
College. 
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Chapter Four. Harassment (Article 5 in connection with 
§ 1, item 1 of AP) 

Definition 

AC – Burgas correctly ruled that the existence of a comparator is irrelevant to the ascertaining 
of harassment: 

In connection with the objection concerning the absence of a comparator, it should be 
pointed out that the different treatment is irrelevant to the assessment on the existence 
of harassment under PADA […] it is sufficient to find unwanted conduct connected with 
some of the characteristics cited in Article 4 of that same law, aimed at or leading to 
hurting the dignity of a certain person or group of people and/or creating a hostile, 
offensive or threatening environment.48 

In other words, no comparison with the treatment of another person in a similar situation is 
needed in order to prove harassment. This is so because harassment is reprehensible in itself 
in view of its severe effect on the human dignity. 

 

Justification – impossible 

The ban on harassment is absolute. No exceptions from that principle are admissible. 
Justification is impossible. SAC is categorical on that issue: 

The legitimate aim that V. claimed to pursue, as can be seen from his explanations 
before the Commission and in his complaint, namely the exposing of unlawful actions 
of the two monks, is irrelevant to the act of harassment. The ban on harassment by law 
is absolute. This means that treatment infringing upon human dignity and creating a 
hostile environment cannot be justified even with a legitimate aim.49 

 

Intent is not mandatory 

Proving intent is not a mandatory condition for establishing harassment. This undoubtedly 
stems from the definition of harassment in PADA, cited above, according to which aim and 
result are alternatively – not cumulatively – required: “[a]ny unwanted conduct […] having the 
purpose or effect....”. 

Thus SAC correctly ruled that: 

Intent […] requires discrimination in the form of harassment, in its formal […], not 
result-related constituent elements […].50 

                                                                 
48 Judgment No. 564 of 23 March 2018 on administrative case No. 1786/2017 of AC – Burgas, 17th Panel. 
49 Judgment No. 4227 of 31 March 2010 on administrative case No. 13361/2009 of SAC, 7th Division. 
50 Judgment No. 6808 of 25 May 2009 on administrative case No. 4469/2009 of SAC, 5-member Panel, 2nd College. 
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Moreover, if there is harassment (in its result form), it is not necessary for the result of the act 
to have occurred indeed. AC – Burgas correctly rules that: 

[…] for the circumstances constituting the act it is not necessary for the perpetrator to 
aim directly at creating a hostile, degrading, humiliating, offensive or threatening 
environment – it is sufficient for the statement to be of a nature to cause an 
inadmissible legal result outlined in the provision of § 1, item 1 of the AP of PADA.51 

ACSC is also categorical that the aim is not absolutely required, only alternatively, and it is 
sufficient for the act to be in a position/of a character to lead to infringement on the person’s 
dignity and to create a hostile, degrading, humiliating, offensive or threatening environment: 

The text of the announcement undoubtedly represents unwanted conduct expressed in 
writing, which even if it did not have that aim, the words in the context and the situation 
in which they were used [resulted in] the creating of an intolerable and intolerant 
environment on the grounds of their ethnic origin.52 

 

The context in which the harassment occurred is essential for its 
establishing 

The context in which the act was perpetrated is of essential importance for ascertaining 
harassment. Thus, for example, SAC rules that “the public nature of the act is one of the 
principal factors contributing substantially to the humiliation and to creating a hostile, 
shameful and humiliating environment.”53 

In another ruling SAC is categorical that the media coverage of the act increases substantially 
its potential to damage the victims, as well as to present in a stereotype form a whole group 
defined by a protected characteristic: 

The first-instance court legitimately accepted that the video broadcast of a group of 
people of Roma origin […] typifies the ethnos as a whole and objectifies the constituent 
elements of Article 5 of PADA, in connection with § 1, item 1 of AP of PADA. The 
influence of TV broadcasts on public conscience may result in the emergence of a 
compact negative image of the Roma community and it constitutes a violation of the 
ban on creating a hostile and offensive environment.54 

In turn, ACSC believes that public acts invariably, “due to their nature, are targeted to and can 
potentially influence public attitudes.”55 

CPD also considers the public manifestations as an essential factor: 

                                                                 
51 Judgment No. 564 of 23 March 2018 on administrative case No. 1786/2017 of AC – Burgas, 17th Panel. 
52 Judgment No. 362 of 20 January 2014 on administrative case No. 9700/2013 of ACSC, 2nd Division, 30th Panel. 
53 Judgment No. 4227 of 31 March 2010 on administrative case No. 13361/2009 of SAC, 7th Division. 
54 Judgment No. 1476 of 4 February 2010 on administrative case No. 14286/2009 of SAC, 5-member Panel, 2nd 
College. 
55 Judgment No. 756 of 10 February 2016 on administrative case No. 3489/2015 of ACSC, 2nd Division, 31st Panel. 
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The inherent role of the media is to form attitudes and opinions in the broad public on 
different issues, hence comments of a procedural nature made in the media, published 
on the website […], are essentially targeting and can potentially influence social 
attitudes. […].56 

The ruling of AC – Burgas was also such and in addition to making public the act, it also took 
into account another factor for its reprehensibility, namely the capacity in which the 
perpetrator acted: 

In determining the punishment, the CPD took into account the danger to society of the 
violation, determined by the public nature of the statement, which was made during a 
televised plenary session of Parliament and reached a wide audience. The statement 
was made by the plaintiff in his capacity of Chairman of the Parliamentary Group of the 
Patriotic Front and expressed not only his position, but also that of the political parties 
forming that parliamentary group, which reveals a higher potential for his word to 
violate the dignity of the targeted group of people defined on the grounds of their 
ethnic characteristic.57 

 

Ethnic identification of the perpetrators of unlawful acts  

Examining the good practice under PADA concerning the context of the statements in 
connection with actual harassment, special attention should be given to the cases in which 
the proceedings address established racist stereotypes. Mythologems exist both about the 
Roma and about other groups (e.g., that the Roma are criminals; or the anti-Semitic legend 
about the knife in the back; or the myth about the aggressive hypersexuality of black men; or 
about homosexual men as paedophiles), which are recognised as permanently established 
legendary themes to such an extent that they are perceived as truth and are never questioned, 
and those who reproduce them often fail to identify them as racist. Through the prism of the 
anti-discrimination legislation, the reproducing of these racist stereotypes should be 
considered to be harassment. 

There exist some cases of good practices in identifying racist mythologems in Bulgarian media. 
Thus in a case after the CPD ruling, the ACSC endorsed the Commission’s correct ruling that 
the sensationally presented article on urban legends about extravagant sexual practices of a 
small and not extensively known variety of the Muslim religious denomination in Bulgaria is 
harassment:58 

The Court believes that examining the behaviour and the actions of individuals in close 
connection with their belonging to some ethnic community and their beliefs is a 
manifestation of biased negative attitude.  

In another case SAC also endorsed the correct CPD ruling in connection with a TV news report 
emphasising that the perpetrators of a concrete crime were Roma:59 

                                                                 
56 Judgment No. 250 of 21 October 2013 on file No. 201/2011 of CPD, 5-member Panel. 
57 Judgment No. 564 of 23 March 2018 on administrative case No. 1786/2017 of AC – Burgas, 17th Panel. 
58 Judgment No. 5496 of 7 August 2015 on administrative case No. 11514/2014 of ACSC, 2nd Division, 33rd Panel. 
59 Judgment No. 9983 of 23 July 2009 on administrative case No. 2059/2009 of SAC, 7th Division. 
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The circumstance that an opportunity is given in the news broadcasts for different 
persons and authorities to present their position on the conflict that had emerged does 
not disprove the Commission’s finding of stereotypisation of the private, concrete anti-
social act of a group of people as inherent to the community in general. 

However, the bad practice in this respect is considerable. It should be noted that during the 
first years after the CPD was created it had a more progressive approach and a keener 
sensitivity to the racist mythologems in the media. However, at least since 2016, the CPD 
changed its earlier practice. There are many CPD rulings during this period to the effect that 
when a piece of news is presented in the media about a crime that had been committed and 
the ethnicity of the perpetrator is indicated without any connection to the nature of the 
offence, this does not constitute discrimination.60 In these rulings the CPD has either failed to 
investigate whether the ethnos is relevant to the information reported – whether it is 
connected with the act (e.g., in cases of hate crimes) – or in some cases it has even explained 
that this mentioning of the ethnos was necessary in order to inform the community. 

 

                                                                 
60 See, e.g., Judgment No. 281 of 10 August 2016 on file No. 378/2015 of CPD, 1st Panel. 
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Chapter Five. Incitement to Discrimination (Article 5 in 
connection with § 1, item 5 of AP) 

The case-law on incitement to discrimination is scarce. Only one good example of such ruling 
was identified in the course of the study: against the ultranationalist Volen Siderov in 
connection with his public anti-Roma statements from the rostrum of the National Assembly 
and during an election rally of his Ataka Party:61 

Freedom of expression is subjected to restrictions in the public interest and the 
prohibition of the incitement to discrimination is actually such a restriction – an 
imperative imposing upon all to take into consideration unconditionally the rights and 
the interests of others in the light of their national self-identification and ethnic identity. 

 

                                                                 
61 Judgment No. 164 of 21 July 2006 on case No. 2860/2006 of the Sofia Regional Court, 42nd Panel. 
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Chapter Six. Persecution (Article 5 in connection with § 
1, item 3 of AP) 

The necessity to defend those who undertake legal actions to defend themselves or others 
against discrimination is obvious. The fact that whoever approaches the authorities for 
violations of the law often becomes the target of acts of revenge by the offenders is a fact of 
real life and anticipated behaviour. And precisely because that behaviour is anticipated, it is a 
powerful factor to dissuade those affected by discrimination or the witnesses of 
discrimination to alert the authorities about those violations of the law. For this reason, both 
EU law and the national anti-discrimination laws in the EU Member States – including the 
Bulgarian PADA – expressly admit that such behaviour constitutes an autonomous form of 
discrimination: victimisation or persecution, as is accepted in the translation into Bulgarian of 
the anti-discrimination directives and in the provisions of PADA. 

Unfortunately, there is no rich case-law with the institute of victimisation. Nevertheless, good 
examples are not lacking. 

Thus, in one case the CPD ruled:62 “the opposing party […], having understood that the witness 
[…] does not wish to testify before the CPD in support of his defence thesis, no longer gave her 
work in his restaurant, although they had agreed earlier that [she] would continue to clean the 
place in the future […]. [the defendant] […] even told her that there would be no work for her 
in the whole town of Perushtitsa, and he had hired another person of Roma origin to work as 
a cleaner." In compliance with the law, CPD found infringement of the prohibition of 
victimisation in this case. The Commission correctly found that failing to hire the witness and 
her replacement by another person is unfavourable treatment of her, which occurred after 
the perpetrator learned about her intention to testify in favour of the complainant in the case. 
CPD found that irrespective of the existence of a protected characteristic of the witness, 
namely that she is of Roma origin and that the work that she had done for the defendant was 
subsequently assigned to another person of Roma origin, this is immaterial for ascertaining 
the victimisation. Finding actual discrimination and fining the perpetrator, CPD ruled: “The 
victimisation is equivalent to discrimination and its qualifying as discrimination is not bound 
by the presence or absence of a protected characteristic under the law.” Another part of the 
CPD ruling in that case is also particularly positive: “The ban of victimisation is aimed at the 
effective functioning of the proceedings for protection against discrimination and its 
identification is an obligation of the state bodies in a lis pendens, even if there are no 
complaints in that respect.” 

In another case CPD correctly found victimisation effected by means of a telephone call by a 
school principal to the parent of a child who was victim of racist harassment by a female 
teacher.63 After the child’s father informed the media about the case, he received a call from 
the school principal in which she gave him an ultimatum to take back the accusations against 
the teacher. 

                                                                 
62 Judgment No. 184 of 3 August 2010 on file No. 250/2009 of CPD, 1st Panel. 
63 Judgment No. 333 of 15 September 2014 on file No. 175/2013 of CPD, 1st Panel. 
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Chapter Seven. Unequal Treatment Based on Protected 
Characteristics, Which Does Not Constitute 
Discrimination (Article 7) 

Not all cases of unequal treatment on the grounds of protected characteristics constitute 
discrimination. Apart from the possibility to justify indirect discrimination, EU law, and hence 
PADA, provide for two groups of norms with exhaustively formulated hypotheses of unequal 
treatment based on a protected characteristic, which likewise do not constitute 
discrimination. One group consists of specific exceptions to the ban on discrimination, and the 
other one – of special measures to eliminate or reduce actual inequality. The Bulgarian 
legislator has blended these two groups in the items of Paragraph 1 of Article 7 of PADA. 
However, there are substantial differences between them and here they will be examined 
separately. 

 

Special measures/positive action (Article 7, Paragraph 1, item 9, 
14 and 17) 

The special/positive measures are measures that are no exception to the ban on 
discrimination in reality, being actually a means of achieving essential and effective equality 
in practice. They are measures seeking to remedy actual inequality, not to identify it. The test 
of their validity is the presence of a simple proportionality, i.e., whether they are provably 
linked to the aim of attaining equality of the possibilities. This test should be applied in such a 
way as to attain the aim of the EU anti-discrimination law, namely the attaining of real, not 
theoretical equality. 

The practice concerning the special measures in cases of ethnic discrimination is scarce. Only 
one ruling on that issue was identified, in which the CPD presents extensively the essence and 
the law at national and supranational level of the special anti-discrimination measures.64 The 
proceedings are based on a complaint and signal by persons of Bulgarian ethnic origin against 
a joint Project of the Ministry of Education and Science, and the international NGO the Roma 
Educational Fund, according to which the Centre for Educational Integration of Children and 
Students from the Ethnic Minorities – an institution created to assist the implementation of 
the government policy on the educational needs of the children and students from the ethnic 
minorities – should grant scholarships to students of Roma ethnic origin as a special incentive 
for integration of students from that ethnos. In its ruling on that case, CPD analysed whether 
the Project’s implementation is a special measure within the scope of Article 7 of PADA, and 
whether it pursues its aim in a proportional way. CPD summarises the national programme 
documents and statistical data on the disproportionate presence of children of Roma origin 
among the persons with completed secondary education. Citing the national programmes and 
educational strategies, the Commission deems as indisputable the existence of a 
substantiated legitimate aim, as well as an obligation of the Ministry of Education to take steps 
to cope with the problem. CPD also considers the measures to be proportional.  

                                                                 
64 Judgment No. 237 of 12 July 2017 on file No. 329/2016 of CPD, 1st Panel. 
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Chapter Eight. Distribution of the Burden of Proof 
(Article 9) 

The general rule of the distribution of the burden of proof between the parties in Bulgarian 
civil proceedings is that each party bears the burden of proving the facts from which it can 
extract beneficial legal consequences. However, EU anti-discrimination law and PADA provide 
for a special rule for distribution of the burden of proof in anti-discrimination cases, which 
differs from the cited general rule. Under Article 9 of PADA, the party claiming to be 
discriminated against needs to prove only those facts on the ground of which an assumption 
of discrimination can (could) be made. Consequently, the party that has been discriminated 
against should undertake an incomplete proof and demonstrate probability or assumption of 
discrimination. This proof is designated in EU anti-discrimination law as identifying prima facie 
discrimination.  

That was the ruling of SAC, which is categorical that discrimination is “assumed” on the 
grounds of the facts identified in the case, hence on the grounds of Article 9 of PADA “the 
burden of proof is shifted onto the company, which has to prove objective justification and 
proportionality of the difference demonstrated.”65  

In turn, ACSC is also categorical that it is “sufficient […] for the victim only to prove facts […] 
that at first glance and prima facie give grounds for the assumption that discrimination had 
probably but not certainly been committed.”66 

Thus DC – Razgrad realised that “probability” of discrimination has not been proven in the 
proceedings before it, which would reverse the burden of proof under Article 9 of PADA: “in 
view of this, no facts substantiating probability of the existence of discrimination have been 
proven.67 

When the discriminated party demonstrates with incomplete proof of prima facie 
discrimination, the opposite party will have the obligation to defeat with complete proof the 
assumption of discrimination created by the discriminated party. 

Thus SCC ruled that “[…] the evidence submitted by the defendant does not prove that the right 
of the claimants to equal treatment in the concrete case has not been violated.”68 

However, the deciding panels did not demonstrate understanding of the principle of 
distribution of the burden of proof under Article 9 of PADA in all cases examined by the 
authors on the grounds of the “ethnicity” characteristic. 

                                                                 
65 Judgment No. 15089 of 17 November 2011 on administrative case No. 15276/2010 of SAC, 7th Division. 
66 Judgment No. 4806 of 22 August 2012 on administrative case No. 901/2012 of ACSC, 2nd Division, 23rd Panel. 
67 Judgment No. 53 of 3 July 2017 on civil case No. 125/2017 of DC – Razgrad. 
68 Judgment No. 391 of 22 April 2009 on civil case No. 811/2008, SCC, 1st Civil Division. 
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Thus SAC ruled in several cases in a completely identical way, in complete conflict with the 
principle under Article 9 of PADA: “The provision of Article 9 of PADA expressly assigns the 
burden of proof to the person claiming to have become the victim of discrimination.”69 

Again SAC, in another case, albeit formally citing the special rules for the distribution of the 
burden of proof under PADA, demonstrates total lack of understanding them: 

In this connection and taking into consideration the rule on the distribution of the 
burden of proof formulated in Article 9 of PADA in proceedings for protection against 
discrimination, the person claiming to have been affected by the discriminatory act 
needs to prove the existence of different treatment of him and that this treatment was 
deliberate on the grounds of some of the characteristics cited in Article 4 of PADA […].70 

Similarly, RC – Balchik and RC – Pernik did not enforce the norm of Article 9 of PADA correctly: 
“For the justification of the claim, the claimant’s burden of proof consists of proving the 
existence of discriminatory attitude to him.”71 

 

                                                                 
69 Judgment No. 498 of 13 January 2010 on administrative case No. 8764/2009 of SAC, 5-member Panel, 2nd 
College; see also Judgment No. 10567 of 13 October 2015 on administrative case No. 12996/2014 of SAC, 5th 
Division; Judgment No. 2368 of 1 March 2016 on administrative case No. 7838/2015 of SAC, 5th Division. 
70 Judgment No. 12542 of 6 October 2011 on administrative case No. 6797/2011 of SAC, 5-member Panel, 2nd 
College. 
71 Judgment No. 139 of 5 November 2015 on civil case No. 295/2015 of RC - Balchik, Civil Panel; see also: 
Judgment of 7 June 2013 on civil case No. 2641/2012 of RC – Pernik, 7th Civil Panel. 
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Chapter Nine. Enforcement of the Law by the State 
Bodies and by the Local Government Bodies (Article 
10) 

Under Article 10 of PADA, in discharging their duties, state bodies and local government 
bodies are obliged to take all possible and necessary measures for attaining the goal set by 
this law. This provision is of particular importance. It compels the bodies of public governance 
– central and local, of the judiciary, and their staff charged with governance functions – to 
monitor proactively and to use the power conferred to them for attaining the PADA aims. They 
should not simply take measures in that direction, they should undertake all such measures 
that are necessary and possible. 

Thus CPD ruled in a case that a mayor who was aware of discriminatory practice on the part 
of local businesses had to take the necessary steps according to his powers to counteract this 
conduct with a view to achieving the aims under PADA.72 It is impressive to note the detailed 
examples given by CPD concerning the measures that the mayor could have taken in that case. 
What is more, the Commission suggested the staff of the municipal administration to conduct 
tests to check in real conditions whether stooges of Roma origin received the same service (or 
any service at all) as Bulgarian stooges. In foreign jurisdictions the practice of testing the 
situation is a well established approach for checking a hypothesis of discriminatory practice. 
It has been used several times in the CPD practice under PADA, but here CPD is suggesting it 
very progressively as a customary approach of the municipal administration to identify 
violations of the laws regulating equal treatment.  

The problem in this case is that CPD found a violation by a party that had not participated in 
the proceedings as defendant, but as an interested party. With a view to the effective defence 
of the persons found by CPD to have known about the violations committed but have 
remained inactive, whereby that inaction of theirs is liable to sanctions under PADA, it would 
be good to find a solution how these persons can be constituted as defendants. This cannot 
always happen during the initial stage of the proceedings: sometimes the data on potential 
unlawful inaction are found in the course of gathering evidence on the case. A possible 
solution to this issue could be, for example, to address this issue in separate proceedings. 

 

                                                                 
72 Judgment No. 24 of 27 January 2011 on file No. 45/2010 of CPD, 1st Panel. 



 

[47] 

Chapter Ten. CPD Powers (Article 47) 

PADA gives broad powers to CPD. Nevertheless, in the case-law, including on the grounds of 
the ethnicity characteristic, there exist cases in which the CPD powers prove to be limited. 

In a case CPD officially obtained video material from the website of the SKAT TV of an 
ultranationalist political party.73 The complainant pointed out in the file a link to the TV’s 
website from where CPD officially downloaded on a CD the video file posted there with a 
protocol for actions carried out in the course of investigating a file. This approach of CPD is 
progressive and very positive. Irrespective of the burden of proof assigned to the party 
initiating the proceedings before CPD, consisting in submitting the principal facts before the 
decision-making body – the Commission or the Court – CPD reasonable and expediently 
interpreted its powers with a view to assisting the persons seeking protection against 
discrimination using purely technical means and securing the evidence ex officio. 

With respect to its own powers CPD has some not too good practices as well. Thus, for 
example, a ruling of the Commission evokes dismay: on a complaint by a woman of Roma 
origin that when she appeared late in the courtroom for the first court hearing, the presiding 
judge addressed the following comment: “I’m fed up with Gypsy tricks.”74 Irrespective of the 
complaint of the plaintiff, the CPD ruled that: 

[i]n discharging their judicial activity, magistrates may be controlled only in compliance 
with the hierarchy by a higher-instance court or by the Inspectorate of the Supreme 
Judicial Council, which may inspect the work of the judicial bodies, but without 
infringing upon the independence of the magistrates in discharging their functions 
under Article 132а, Paragraph 6 of the Constitution. […] the Commission [may not] give 
binding instructions and prescriptions to magistrates in connection with their judicial 
activity, as well as to give orders for the termination of certain actions connected with 
it. 

However, the judge’s comment in that case does not constitute part of his “judicial activity.” 
It does not constitute a ruling by the judge either on the procedure, or on a substantive issue, 
and it does not contain a statement of power, being a rude and racist personal attack against 
a party in the case, moreover addressed during a court hearing. CPD’s refusal to rule on the 
complaints submitted by the plaintiff is unlawful. 
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74 Judgment No. 160 of 13 July 2010 on file No. 278/2008 of CPD, 1st Panel. 
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Chapter Eleven. Statute of Limitations in Proceedings 
before the CPD (Article 52) 

PADA sets the statute of limitations for proceedings before CPD at three years after the 
offence. Insofar as there is no special norm on the statute of limitations in proceedings before 
a district court, it follows that the general five-year statute of limitations should be in force for 
them. 

In its case-law on setting the statute of limitations, CPD takes into account whether the 
infringement is still in progress at the moment of its involvement, and not since the onset of 
the infringement: 

With respect to the opinions presented both by the responding party and by the 
interested party in the proceedings on the inadmissibility of the present complaint in 
connection with expired statute of limitations under Article 52 of the Protection against 
Discrimination Act, the present panel deems them to be unfounded because at the 
moment of filing the proceedings before the Commission, the plaintiff’s instrument for 
commercial measurement was at an inaccessible place, which prevented visual control 
on her part and actually the violation persisted. The Panel considers that the time when 
the device was installed is immaterial, in the concrete case it is important that the 
electivity meter continued to be at an inaccessible place for control by the 
complainant.75 
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Chapter Twelve. Obligation of All Persons, State and 
Local Government Bodies to Assist the Commission 
(Article 55, Paragraph 2) 

Providing information when required by CPD is not subject to assessment of expediency by 
persons liable under PADA. Hence ACSC ruled that “[l]iable persons may not judge whether 
the information is necessary for the purposes of the inspection. Under the specific provision of 
Article 55, Paragraph 3 of PADA, no commercial production or legally protected secret may be 
a reason to refuse to provide the information requested.”76 

                                                                 
76 Judgment No. 2593 of 14 May 2012 on administrative case No. 11441/2011 of ACSC, 2nd Division, 38th Panel. 
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Chapter Thirteen. Forwarding of CPD Rulings to Other 
Bodies (Article 67, Paragraph 4) 

In addition to the case-law on how other bodies are to undertake measures ro achieve the 
aims of the laws regulating equal treatment,77 CPD also has good practice in approaching 
other bodies on its own initiative so that they would apply the measures for equality in the 
treatment, contained in the laws that they are to enforce. 

Inspection of the case-law revealed a case in which CPD sent one of its rulings to the CCP so 
that the latter would impose sanctions for infringing upon the equality on the treatment, 
subject to a TA provision (repealed, State Gazette No. 30 of 26 March 2013). In that ruling CPD 
claims that CCP also has obligations for attaining the result targeted with the Race Equality 
Directive: 

[…] The Commission for Consumer Protection, being a state body, also has obligations 
for which the Republic of Bulgaria is liable as EU Member State with a view to attaining 
the result aimed at with Directive 2000/43. 

CPD also found in connection with that file that “for a period of 5 years CCP had not found and 
had not sanctioned any violation of the provision of Article 72а of TA in connection with Article 
3а, Paragraph 1 of TA. There are no data of specialised inspections having been conducted for 
revealing and sanctioning violations of Article 3а, Paragraph 1 of TA.” And it concludes: “Such 
passive behaviour in exercising the CCP powers is incompatible with the duties of that state 
body for attaining the results of Directive 2000/43 in the sphere of access to goods and 
services.”  

This approach is correct also in the implementation of the goals of effective protection against 
discrimination. Indeed, the laws regulating the equality in the treatment should be enforced 
by all bodies in power, whereby precisely CPD, being the national on equality, has the task to 
find failure to fulfil the obligations ensuing from these laws and to take measures against 
them. In that case the Commission issued a mandatory prescription to CCP to conduct periodic 
specialised inspections and to report to the CPD about their implementation.78 

 

                                                                 
77 See Chapter 12 of the present text. 
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Chapter Fourteen. Compulsory Administrative 
Measures (Article 76) 

In individual cases CPD correctly and flexibly resorted to the use of preventive compulsory 
administrative measures. This approach is progressive and it is in implementation of the aim 
of PADA for effective counteracting of discrimination. 

Such is the case in which CPD found that the mayor of a municipality, who was aware of 
discriminatory practice on the part of local businesses, did not take the necessary and possible 
measures in keeping with his powers to oppose those practices.79  The defendant in the 
proceedings is representative of a local business, and the mayor is interested party. As was 
pointed out earlier, in Chapter Nine, this raises the issue of the effectiveness of the protection 
of the persons who are not constituted as defendants in the proceedings under PADA, but the 
facts found in the course of the proceedings reveal their violations of the laws regulating 
equality in the treatment. However, in that case CPD did not impose some administrative 
sanction to the mayor, but a compulsory administrative measure formulated in detail and 
involving a mechanism for accountability before the Commission. 

The detailed CPD prescription in that case and the mechanism for accountability before CPD 
provided in it are particularly good practice guaranteeing control over the real implementation 
of the prescriptions. 

CPD’s understanding about the preventive compulsory administrative measures is flexible and 
progressive. In another case the Commission imposed as such a measure incorporation of anti-
discrimination norms in the internal school rules, and moreover prescribed to the school 
principal to take measures to make public the text of PADA among the staff and the students.80 

In another case CPD imposed a preventive compulsory administrative measure, and although 
it did not find actual discrimination on the part of a television in connection with complaints 
about a news coverage that it broadcast, it nevertheless prescribed to the television to 
exercise stricter control over its comments section on its website.81 

The use of compulsory administrative measures by CPD to achieve an impact on an offender 
so that he/she would refrain from repeated violation is highly progressive. Moreover, CPD 
seems to take into account, without specific reference, also the case-law of ECJ/CJEU, and 
more concretely the CJEU ruling that “[t]he sanctions can consist in identifying discrimination 
by the competent jurisdiction or administrative body, accompanied by making the facts public 
to a sufficient degree, whereby the costs for that promulgation are to be covered by the 
defendant.”82 In a case the Commission ruled:83 

With a view to the prevention against repeated violation of the prohibition of 
discrimination […], the Panel deemed it necessary to impose a compulsory 
administrative measure – obligation of the defendant to make the present ruling public 

                                                                 
79 Judgment No. 24 of 27 January 2011 on file No. 45/2010 of CPD, 1st Panel. 
80 Judgment No. 333 of 15 September 2014 on file No. 175/2013 of CPD, 1st Panel. 
81 Judgment No. 456 of 21 November 2016 on file No. 252/2014 of CPD, 1st Panel. 
82 Judgment of 10 July 2008 on case No. C-54/07 Centrum voor gelijkheid van kansen en voor racismebestrijding 
v. Firma Feryn of CJEU, § 39. 
83 Judgment No. 283 of 22 August 2014 on file No. 126/2013 of CPD, 1st Panel. 
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by posting it on the website in which the discriminatory comments have been published, 
for a period equal to at least the time during which the comments were present there 
without the defendant’s intervention, i.e., for one month. 

Under the anti-discrimination directives, the sanctions imposed by the national judicial bodies 
should not only secure real and effective protection, they should have a dissuasive effect as 
well.84 With the above ruling CPD met the requirements under the directives, moreover with 
a high degree of effectiveness. In this way, the imposed compulsory administrative measure 
proportional to the violation by the defendant, which caused the spreading of virulent hate 
speech in the website administered by him to an unlimited circle of persons for a long period 
of time, guarantees that the message of the sanction would reach broad sections of the 
community, with a high degree of probability, and to the regular visitors of the website, who 
are assumed to have perceived also the unlawful statements in connection with which the 
violation found in the file was identified. That approach of CPD is expedient and positive. 

 

 

                                                                 
84 Thus, for example, see Recital 26 of the Race Equality Directive, as well as its Article 15. 
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Chapter Fifteen. Fines (Article 78) 

The procedure for issuing sanctions under PADA is rather peculiar. Under Article 84, Paragraph 
2 of that law, CPD does not issue penalty orders like a central state body acting as a body 
imposing administrative sanctions, instead the sanction is imposed with a “decision” of the 
Commission. In compliance with the same norm, these administrative acts can be appealed 
under CAP. When this special type of sanctions is issued, AVSA is enforced on the subsidiary 
principle. 

For this reason, in some of its rulings CPD specifically cites considerations connected with the 
rules for determining the penalties under AVSA. There are positive examples in that case-law 
on how, in spite of the explicit reference to AVSA of issues not regulated in Article 84 of PADA, 
CPD correctly takes into account in parallel also the requirements in the EU law for the 
sanctions for violation of the national provisions adopted in compliance with the anti-
discrimination directives to be effective and dissuasive. 

In one case CPD ruled:85 

With a view to attaining the aims of PADA, namely effective protection against 
discrimination and equality before the law, in the treatment and the possibilities, it is 
necessary for the punishments imposed for manifestations of discrimination to have a 
dissuasive and deterrent effect (Article 15 of Directive 2000/43/EU). In this case there 
are no data on the property status and revenues of the offended, but […] the fact that 
[the defendant] has been a teacher for many years and […] the minimum basic salary 
of a senior teacher is no less than BGN 535 […] motivated the present Panel to accept 
that for attaining the goals under Article 12 of AVSA and Article 2 of PADA, it is 
necessary to impose to [the defendant] a fine amounting to […] BGN 250 (two hundred 
and fifty) so that it can have a deterring effect […]. 

In the course of judicial review over the decisions of the Commission, ACSC ruled that it should 
take into consideration the property status of the defendants in determining their fines. That 
practice is particularly positive, being guided precisely by the requirement for the sanctions 
imposed for violations of the anti-discrimination legislation to be dissuasive. A minimum 
sanction would not stop an offender with a particularly good property status. ACSC also takes 
into account the circumstances in the case as a whole, stating that they are important for the 
size of the fine imposed.86 

In another case ACSC sensibly reduced the fine for an offender to the minimum amount 
because the person had been unemployed during most of the time in the past three years.87 
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Chapter Sixteen. Failure to Discharge Obligations under 
PADA and Pecuniary Sanctions for Legal Entities 
(Article 80) 

As was noted in the previous Chapter, the procedure for issuing sanctions under PADA is 
rather peculiar. Under Article 84, Paragraph 2 of that law, CPD does not issue penalty orders, 
instead the sanction is imposed with a decision. This also includes pecuniary sanctions of legal 
entities. They, too, are “sanctions” in the sense of the anti-discrimination directives and under 
them they should also secure real and effective protection, and at the same time they should 
have a dissuasive effect. 

This, in assessing the amount of the pecuniary sanction imposed on the owner of the website, 
who was idle and failed to remove racist comments below a publication, CPD took into 
account the broad circle of persons who had the chance to become familiar with that virulent 
hate speech:88 

On the size of the [pecuniary sanction] the Panel took into account that the publications 
on the website were accessed by a wide range of persons with potential to damage 
substantially the rights and interests of an unlimited number of persons. 

CPD ruled in a similar manner also in another similar case of inaction by the owner of a 
website.89 
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Chapter Seventeen. Discrimination by Assumption and 
by Association (§ 1, item 8 of AP) 

In some cases there is discrimination even when the victim is not actually the bearer of the 
protected characteristic, but on account of an assumption by the perpetrator that the person 
is the bearer of such a characteristic. Thus, for example, there is discrimination when a person 
is denied access to a public beach because s/he is dark and is perceived as member of the 
Roma community, while people with lighter skin are admitted. This is the so-called 
discrimination by assumption. 

In other cases, a person is not target of discrimination because he/she actually or presumably 
bears a protected characteristic, but because he/she is associated with persons bearing that 
characteristic. This is the so-called discrimination by association. 

The two concepts are addressed in § 1, items 8 and 9 of AP of PADA. Good practices in their 
enforcement in discrimination cases on the grounds of the ethnicity characteristic are found 
predominantly in the first years of CPD existence. Even before the CHEZ case was sent with a 
preliminary ruling to CJEU, CPD correctly applied the concept of discrimination by association: 

In connection with the assertion by the responding company that the complainant has 
not adduced evidence of her belonging to the Roma ethnos, the Panel is of the opinion 
that in the complaint thus presented before the Commission she is not complaining of 
discrimination on the grounds of her belonging to the Roma ethnos, but due to the 
circumstance that the place of which she is the proprietor is located in a neighbourhood 
with predominant Roma population and due to that fact she believes that her electricity 
meter is installed at a height of six metres because the electricity meters of all people 
living in that neighbourhood are placed at such height. [therefore she] is affected 
person in connection with actions of the responding company.90 

In another case, too,91 CPD correctly formulates the concept of discrimination by assumption: 

From a subjective point of view, the responding parties in the present proceedings, even 
if they were not certain, they had assumptions about ethnic origin different from 
Bulgarian [for the affected persons], their actual ethnic origin and belonging being 
immaterial: whether they identified themselves as Bulgarians, Roma, Turks or other.  

Further CPD develops also the issue of the burden of proof, ruling that of the discrimination 
elements subject to being proven (this ruling is based on the original version of the norm in 
Article 9 of PADA) by/about the affected person, it is not important to prove indeed the 
presence of a protected characteristic, but to demonstrate notions formed about actual or 
hypothetical minority ethnic origin of the affected person.92 

CPD ruled with identical motives on another file as well.93  These rulings are in the right 
direction. However, it is desirable for the practice to render that issue more precise. The 
authors believe that it would be sufficient for the affected person to prove facts that the 

                                                                 
90 Judgment No. 77 of 6 April 2010 on file No. 258/2008 of CPD, 3rd Panel. 
91 Judgment No. 211 of 20 September 2010 on file No. 244/2008 of CPD, 5-member Panel. 
92 Judgment No. 290 of 23 December 2010 on file No. 34/2009 of CPD, 1st Panel. 
93 Judgment No. 69 of 11 April 2011 on file No. 165/2010 of CPD, 1st Panel. 
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perpetrator had a perception of the protected characteristic, for example that he/she had 
visual contact with the affected person and could not have failed to notice his/her dark skin; 
or that he/she talked to the person on the telephone and could not have failed to notice an 
accent. Proving subjectively formed notions is a relatively high standard, which unjustifiably 
complicated the task of the affected person and whose absence would not affect adversely 
the defendant’s protection with a view to his/her broad possibilities to prove whether he/she 
treated the person on objective grounds, unconnected with the protected characteristic. 
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CONCLUSION 

For the fourteen years during which PADA has been effective, the law suffers from scarce and 
unestablished good practices permanently on the characteristics of “race“ and “ethnicity“. 
Good examples exist for a number of the provisions of the law, but they do not appear to be 
widely accepted and reproduced over the years. Even where the rulings are correct, often the 
way in which they are reached is also characterised by poor knowledge of the law and of the 
international standards which it introduced in the domestic law. This renders the deriving of 
good practices difficult. 

The authors would suggest addressing this issue with better training of the future lawyers 
already at the stage of MA curricula in law. In the current norms and regulations in these 
curricula the mandatory status of the discipline Human Rights Protection is left to the 
discretion of the departments in the higher educational institutions, and the educational 
discipline on the national and international standards of anti-discrimination law is entirely 
absent. 

On the other hand, the authors would like to emphasise that good knowledge of the law is not 
in itself only sufficient guarantee for its correct enforcement. Before making an assessment of 
the enforcement of a certain legal norm, a practising lawyer should be able first and foremost 
to recognise the elements of the different forms of the discrimination. For the purpose, he/she 
needs knowledge and sensitivity for the manifestations of inequalities and of oppression, even 
when they are culturally established and widely normalised in society. This problem can be 
better addressed through educational materials in which concrete (and real, if possible) 
examples from everyday life have a leading role. Another solution can be seen in academic 
seminars, conferences and discussions with the participation of civil organisations of the 
affected marginalised communities. The intertwining of their perspective in other educational 
disciplines as well (e.g., labour law, criminal law, criminology and family law) is also necessary 
for placing the indicated inequalities in context, and not to be examined separately and in 
isolation. And – last but not least – the integration of the knowledge acquired from the social 
sciences on the reasons for the prejudices and the effects of discrimination on the affected 
communities can also serve for raising the sensitivity and the possibilities of future lawyers to 
recognise discrimination correctly. 

The work of the national body on equality, CPD, is not sufficiently optimised either. The 
reasons for that should be sought both in PADA (which comprises a considerable number of 
protected characteristics, many of which do not match the concept of discrimination, being in 
themselves with obscure meaning), and in the internal rules and practices of the Commission. 
This issue could be addressed with a detailed analysis of the quantitative disbalances in the 
practice of the body with respect to individual characteristics, which would inform about 
changes in its internal organisation, as well as amendments to PADA in the direction of 
elimination the protection from those characteristics that do not enjoy consensus 
understanding of discrimination in international law, in the social sciences and in the civil 
sector. 


