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LIST OF ABBREVIATIONS

ACCS Admiristrative Court City of Sofia

ACRS& Administrative Court Region of Sofia

BPD¢ Border Police Department

MOI ¢ Ministry of Interior

RDMOK Regional Directorate of the Ministry of Interior

SANCQ; StateAgency for National Security

SAR; State Agency for Refugees with the Council of Ministers

SDMOEL Sofia Directorate of Interior

DETENTION CENTERecial Home for Temporary Accommodation of Foreigners
TCNc third-country nationals

s ¢ administrativecourt
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INTRODUCTION

In 2015 Europe was visited by over 50 million tldedintry nationals who crossed the external
borders of the European Union more than 200 million times. In addition to these regular travels, armed
conflicts worldwide broughtabout another 1.8 million irregular crossings of the borders of the
European states.

5dz28§ (2 GKS RN} &adAOFLftfte NARaAy3d ydzYoSNAR 2F YAINI y
the last several years, the issues of migration flows manageamhtregulation have become part of

the national security agenda. The topic of control over immigration has shifted from the political into

the public debate. At present all European states are faced to various degrees with an identical
dilemma. Europeanitizens are expecting enhanced measures aimed at safeguarding internal security

and public order. This is why the European and national institutions and administrations have focussed

their attention on developing and implementing law enforcement policies tan ensure an efficient

migration management within the overall set of measures for combatting terrorism and organised

crime.

At the same time the EU Member States have generally reaffirmed their understanding that the
protection of fundamental huma rights is one of the most significant achievements of European
civilization in terms of which there should be no backsliding. Hence the measures for strengthening
immigration control are countered with the need to maintain efficient safeguards for tbeeption

2T (0KS AYRAQGARdzZ f Qa KdzYly NRARIKOGAXE GHKAOK &akKz2dz R
education, other individual attbutes and peculiarities or the way of entry and residence.

Therefore, it is assumed that legislative and picad solutions must meet the requirement for striking

GKS olflyOS o6SG6SSYy AYYAIANIGA2Yy O2yiGNERf YR (K
particular the protection of refugees, stateless persons and vulnerable categories otthindry

nationak.

In the context of the above, during the last decade all European states have witnessed a gradual but
exponential increase in the use of administrative detention as a tool for immigration control and
reducing the number of irregular migrants aadylumseekers. While administrative detention was
initially used for the sole purpose of enforcing removal from the territory of the relevant state,
nowadays it is increasingly applied also with respect to newly arrived immigrants, as well as-asylum
seekes during the procedure for international protection. Thus the administrative detention of-third
country nationalsg a measure securing deportationhas become a preventive measure aimed at
discouraging immigrants and deterring their illegal entry inte tarritory of European states. This
trend has contributed to the assumption that today thousands of migrants are being detained, even
though the exact number of detentions as of any particular time remains unknown and unmeasurable.

1The Uncounted: The detention of migrants and asylum seekers in Europe, Global Detention Project Report, published on
17.12.2015, see athe uncounted
4


http://www.globaldetentionproject.org/publications/special-report/uncounted-detention-migrants-and-asylum-seekers-europe

"

BbATAPCKH oT C p@ngtt OC hb& P 6 N Z 06 Gbd3tBFHr ee To Go: Detenti qn

XEABUHKCKMN
KOMWUTET

On the other hand, twever, research findings show that detention in itself is not efficient enough as

a tool to prevent illegal migration and lower the number of foreigners irregularly entering or residing.
Furthermore detention is most often justified by the authoritieswi K G KS ySSR G2 &S OdzN
return. This aim, however, cannot always be achieved in the course of detention, which makes it
unnecessary. The latter is valid mostly in respect of migrants in a procedure of return to their country

of origin or habitial residence who are in a situation of prolonged detention without any real prospects

of being returned. 24,684 foreigners had deportatiomers issued in conformity with the national

legislation in Bulgaria in 2015. Out of them only 736 (3%) measunespect of illegally residing

persons have been carried out. As for the other European states, the rates, while not being that low,

are similar.

Therefore, while administrative detention of irregular migrants is a widely spread practice across
Europe there has also been a more intensive use of alternatives to detention over recent years. This
is in line with the spirit of the requirements set forth in a number of universalragobnal (European)

legal instuments defining the legal framework of altetives to detention. The main reason for using
alternatives, however, stems from the high price of administrative detention in all its aspects. On the
one hand, the financial costs are substantial, as detention requires ensuring a minimum amount of
resouices for food, healthcare, security, and other administrative staff of detention centres, as well as
judicial expenses for translation/interpretation and procedural representation within the regular
review of the need to continue the detention. On the oth&and, in purely humane terms detention,
SalLISOAFffte AF LINRf2y3aISRI KIFa Rdz2N»o6fS yS3alFiAgs
health and the right to free movemehtwhichinter aliamay give rise to processes of alienation and
radicalizatiorto the detriment of the national and PaBuropean security.

O

At the same time the existing national alternative to detent@meekly reporting to the authorities at

the police department with jurisdiction over the area of residence (theated siged promise of
appearance) cannot be applied to newly arrived immigrants due to objective reasons, namely the
absence of relatives or friends on the national territory who could act as their guarantors by providing
them with accommodation and subsistenceritig the return procedure. This circumstance is breeding
ground for corruption and fraudulent practices in terms of issuing false guarantees or assistance in
lodging unnecessary applications for international protection, which in addition to the crinahaien

of such actions undermines the efficiency of immigration control.

The purpose of this report is making analysis of the efficiency of the national practice in applying
administrative detention of foreign nationals and the potential new alternatives to detention which,
when put in place, would both improve the efficiency of immigration control and lower itadiah

and human costs.

2l @ 9RgI NRaAX !bl/wX W. 01 G2 .Frarday ¢KS wAidakKiG G2 [AO0SNIe& I
Asylum{ SSTSNRX {dI GSf Saa t(SHNERhtp:/vwyivRefwond r§/dbbici4licAI8idA/hima Q

3 Becoming Vulnerable in detention, DEVAS RepdRS Europel@ne 2010), Chapters9 and 10of the Report

http://detention -in-europe.org/images/stories/DEVASArs

europe_becoming%20vulnerable%20in%20detention_june%202010 public_updated%200n¥y201axf



http://www.refworld.org/docid/4dc935fd2.html
http://detention-in-europe.org/images/stories/DEVAS/jrs-europe_becoming%20vulnerable%20in%20detention_june%202010_public_updated%20on%2012july10.pdf
http://detention-in-europe.org/images/stories/DEVAS/jrs-europe_becoming%20vulnerable%20in%20detention_june%202010_public_updated%20on%2012july10.pdf
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The content of the Detention Mapping Report Bulgaria and the reasoning therein are based on the
data gathered in the course of the following activities:

U Field research: the aim is mapping for a period of 6 months (1 NovembBigZDLApril 2016) of

GKS LILMz I GA2Yy 2F ANNB3Idz I NI YAINryida RSGFAYSR

centres for administrative detention of foreignerg the special homes for temporary
accommodation of foreignerslétention centej with the MOI Migration Directorate. The mapping
aims to establish and analyse the extent to which the one single alternative laid down in the law is
applied in practice, and whether the immigration authorities consider its application prior to
ordering he coercive measure of last res@rtletention atdetention center Another focus of the
research is the duration of detention and the existence or real legal safeguards. The efficiency of
the regular judicial review at the"6and the 12' month of the deention for the purpose of
determining the need for extension is also an element of the research. Finally, an analysis is made
of whether the detention of foreign nationals is in conformity with the legitimate purpose thereof

¢ securing the deportation predure by means of return to the country of origin or readmission

to a neighbouring country which will enforce it.

U Feasibility study: the aim is identifying best European practices in applying alternatives to the
detention of foreign nabnals, which cold be implemeted in the national practice without
particular challenges in view of the existing institutional and financial limitations.

U Strategic affairs: the aim is ensuring a more consistent case law of the competent courts carrying
out the judicid review of detention, which will help to establish some legal standards in terms of
the grounds, duration and purpose of detention, and will encourage discussing and applying
potential alternatives.

U National expert group: consists of representatives af relevant bodies, institutions and
organisations of the legislative, executive and judicial powers, as well as representatives of the civil
society and the academic community who will ensure methodological guidance for the above
activities, sum up th@utcomes, make conclusions and recommendations, assist in drafting this
report, and coordinate the key conclusions and recommendations that will serve as justification for
the national Action Plan for alternatives to detention, and, if the need be, wikemsome
recommendation for amendments to the legislation with the aim to introduce new alternatives.

1

For the purpose of thisrepory KS G SNY al £ G SNY I (A @Si&usédzhs dgBreéricy A & G N.

one for any legislative, political or practidaitiatives allowing immigrants to get accommodation
outside the police detention centres during the determination of their right to stay on the territory or
while awaiting the execution of the coercive deportation measure imposed (return or readmission).

This report was drafted by: Antoaneta Dedikova (President, Association on Refugees and Migrants), Vladimir Panov
(consultant), Desislava Tyaneva (profiler), Diana Hristova (profiler), Martin Historer), Maya Parkova (Head of SIS sector,
Migration Directorate, Ministry of Interior), Rositza Grudeva (Director, Legal and Regulatory Activities Directoratey Ministr
of Interior), and lliana Savova (Director, Legal Protection of Refugees and Migragtam, Bulgarian Helsinki Committee).

6
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PART ONE

FIELD REASEARCH

1.1. PARAMETERS OF THE RESEARCH

Over the period 1 January 20&30 April 2016 the research team carried out interviews with
third-country nationals detained at the special honfes temporary accommodation of foreigners
(detention cente} with the Migration Directorate of the Ministry of InterigrSofia(Busmantsiand
Lyubimets deportation centes, aralyses of the statistical data provided WS G Sy dA2y OSyi
administration, meetings witldetention centerstaff (interviewers, psychologists, security guards,
medical staff), and analyses of the documents relevant to the particular cases. The respondents were
selected on the basis of a representative sample ofgbpulation in the detention centres, the focus
being on those with prolonged detention (over 1 month), as well as on vulnerable groups, persons with
repeated detention, persons with a final refusal of international protection by the State Agency for
Refugees, persons without any real prospects for removal from the territory, and other similar data.

The gathering of information was based on personal interviews conducted with interpretation from
the relevant languages, personal observation of the respotgldry the team members, getting
familiar with the types of documentg accommodation order, deportation order, taiever
certificates, questionnaires, identity documents, applications for international protection, declarations
for voluntary return, appealsclaims, applications for accommodation at an external address,
applications for refusal of voluntary return to the country of origin, applications for international
protection and declarations for their withdrawal, search and seizure records, courgsujidgments,
subpoena, communications, registration cards issued by SAR, decisions of SAR, etc.

Two statistical analyses were made on the basis of the field research: one of the total population in
the two detention centres for the said®onth perod, and one of the sample selected on the basis of
the criteria determined in advance, as described above, as well as interviews with the individuals
selected.

The analysis of thital populationis based on the followingarameters gender, nationalityage, the
body issuing the coeravadministrative measure, days of detention, category (persons with an
application for protection lodged at the entry or inland, persons with an application thegthe exit,
persons with repated applications for protion, and holders of humanitarian/refugee status),
existence of an application for protection, and grounds for release.

The analysis of theespondentss made on the basis of the interviews conducted (questionnaire) by
applying the followindhree categoriesof parameters:
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. ® Personal datagender, nationality, age, family status, education, profession, residence of the
family (spouse and children), existence of a residence address on the territory of Bulgaria, belonging
to a vulnerable group (unaccqranied children, pregnant women, disabled persons, persons with
mental disorders or chronic diseases, parents with many children, single parents).

. @ Detention place of detention, the body imposing the coercive administrative measure,
application by tle third-country national (application for protection, application for voluntary return,
others), existence of an alternative to detention applied prior to detention at the centre, an alternative
measure requested after detention, data about the guaran@vrailability of national documents,
communication with the embassy of the country of origin during the fist, second and third semester,
duration of detention and grounds for release.

. Qudicial reviewpresence of a lawyer at detention, outcome of iyeofficio judicial review at
the 6" and 12" month, ensuring legal aid at court, compulsory bringing to the court, presence of an
interpreter, an appeal filed against the detention order, outcome of the appeal (release, refusal of the
appeal).

1.2. GENERAL PROFILE OF TEIRINTRY NATIONALS DETAINEETENTION CENTER

M®OH Om P 5SGFAySSaQ LINRFALS

The total population 08,465 thirdcountry nationalsdetained at the specialised homes for
temporary accommodation of foreigners with the Migration Digeate of the Ministry of Interior,

Busmantsand Lyubimet detention centers over the period 1 January 20&30 April 2016 have the
following nationalities:
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As regardsAfghanistan the reasons identified for resettlement and immigration in Europe are the
ongoing armed conflicts, both across the whole territory and in parts of it, in the course of over 30
years, which has forced millions of nationals of this state to flee and sggina in neighbouring
countries (Pakistan, Iran). The political instability and the restrictive immigration policy in these two
states with an established tradition of receiving Afghan citizens has recently resulted in a secondary,
subsequent migration wavmainly towards European countries.

{AYyO0S GKS FlLfft 27F { I Rayha¥bebndmastsid of @dmansdd idisiaMli® aridy” © n n
insecurity in economic, political and social terms. The bonsto the international scene of the so

called Ishmic State of Iraq and the Levanis@known as Daesh, forced th@mls of Iraqis to flee their

homeland and seek protection in neighbouring countries and Europe.

Since 2011 Syria has been in a state of civil war which has generated a wave of olien Bafuigees.
While the majority of them are in neighbouring countries, hurdiref thousands are already on the
territory of Europe, in particular in the European Union.

The above facts explain why 91% of the detainees at thed®tention centercomefrom these three
countries ¢ Afghanistan (56%), Iraq (21%), and Syria (14%). In addition to these, detainees from
another 36 countries have been identified in the centres, including persons seeking protection and
persons who have been granted protectio®gconomic migrants, persons with expired residence
permits, etc.

The followingdemographic profile of the population atdetention centersfor the period of the
research has been established:

In terms of the gender of the TCNs detiin

Gender
15%
m Male
Female

85%

Men account for 85% of the population detention centers and women for 15%. The main factor
determining this distribution has been identified to be the circumstance that the predominant majority

9
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of the immigrants come from traditiondlJr G NA I NOKF f FFYAfASE S6KSNB 62Y:
initiatives are taken by men, and where it is unacceptable for women to travel on their own without

being accompanied by a male family memkdather, husband o son. The majority of the femal

detainees have arrived with their husbands and close relatives. The number of unaccompanied women
(0.1%) is extremely low, close to statistically insignificant.

The distribution by age is, as follows:

Age
1% 6%

'20% m Under 14

| From 14 to 17
73% From 18 to 64
Above 64

The statistical data shows that the most numer@age group is 184, the majority of its members
being men. Out of the persons aged under 18, the unaccompanied minors are 660 or 19% of the total
population atdetention centers

¢tKS RSGFAYSSaQ LINRPTFAES Aa RSO S NMaoyngies ofiodgin RBeY 2 3 NI L
statistical data for the three source countries of the migration flow towards Bulgaria during the period

of the research (Afghanistan, Iraq and Syria) points to a high percentage of young people aged under

14, and a similar nundy of adults aged up to 64, namely:

Age Afghanistan Iraq Syria
under 14 44% 40% 36%
from 15 to 64 53% 53% 61%
above 65 2% 3% 3,5%

Judging by this data, the relevant countries have a high birth rate coefficient in terms of both the
general birth rate and the one in individual families. This high coefficient is particularly prominent in
Afghanistan which ranks amongst the highest wwitte ¢ an average of 6 births per woman. The data

also shows a high coefficient for Iraq and Syria, respectively 4 and 3 births. By way of comparison, the
coefficient for Bulgaria is 1.50.

10
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The reason for the high birth rate coeféiat has been identified as a combination of conservative
religious and culturapatriarchal values which influence the decisions that the population monitored
and their communities make on the acceptable number of children in the family. A major detegminin
factor for Afghanistan is the short life expectancy (the average life expectancisytars). The high

birth rate for Irag and Syria is determined mainly by cultural specifics, as life expectancy in these
countries is by far higher, namely-6@ yeas for Iraq and 7¥1 years for Syria, which is close to the
average life expectancy for Bulgaria{#2 years

In terms of the place of apprehension, the distribution is, as follows:

By place of apprehension

a0 3% e
30 \
\ 17%
20 9%
10 \ {\ 1% 1% A
> -

0 T T T T 1
Serbian  Turkish Other  Airports Sofia Other
border border  borders regional

cities

Based on the samples provided by the Migration Directorate of lghi# ,can observe that below 10%

of the detainees have been apprehended by Border Police along the Tadigarian border. This is
unusual, bearing in mind the statistical data for previous years, and, in particular, the fact that for the
most part the migants have entered the country from the territory of the Republic of Turkey. This low
percentage is due to the following circumstance: both migrants and asgaekers perceive Bulgaria

as a transit state and hence do not wish to lodge an applicatiomferriational protection (100% of

the newly arrived respondents). This is why, as soon as they find themselves on our territory they do
their best to have no contacts whatsoever with the official authorities in order to avoid detention and
the need to applyor protection as a means of preventing return to the country of origin or readmission
into the state from which they entered Bulgaria (mainly the Republic of Turkey). This trend is also
confirmed by the high percentage (54%) of thawlintry nationals aprehended inland (mostly in
Sofia, as wll as in the regions of Pazardzhik, Haskowogds, etc.) while awaiting the opportunity to
illegally leave Bulgaria. An additional argument in support of this assumption is the percentage of TCNs
apprehended at thexit (34%); mostly at the border with the Republic of Serbia (33%).

In terms of conformity to the purpose of detention:

Detention has been applied in conformity with the legitimate purpose as a protective measure for the
enforcement of the coerciveRY A Y A A0 N> G A @S Y S| &adzNB i fReéSchde dfleds (i A 2 y €

11
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than 3% of those detainechit DETENTION CENTEBR%) who were either returned voluntarily or
deported from Bulgaria. 87 persons (2.5%) of them were returned to their countries of origin, and 33
persons (0.9%) were readmitted into third (neighbouring) states on the basis of effective bilateral or
multilateral readmission agreements.

The statistical sample received from the Migration Directorate shows that, over the period of the field
research, out of the total population of detainees and new arrivals at detiention centers96% of

the inmates hae been released on the basis of applications for protection lodg¥eéry few persons
were released after the expiry of the maximum time limit of 18 morgi@spersons; 10 thiradtountry
nationals were released by virtue of a court judgment, and two on tieergds of a declaration filed

for accommodation at an external address.

Grounds for release
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It has been established that, given the absence of any other legal alternative for release from the
detention center the majority of the TCNs detained have been forced to lodgaications for
international protection with the aim of being taken out of the detention centres, regardless of the
fact that the prevailing part of the very same persons have declaredBblgfaria is not their desired
destination ¢ 99.8% of the inmate$or the sixmonth period of the research.

Application for protection lodged

Status: Soﬂa(BusmantsD Lyubimes detention TOTAL
detention center center
Yes 2,182 1,142 3,324

No 96 45 141

12
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As regards the place of lodging the application, 61% ofabglications were lodged by persons
apprehended at the entry or inland, 38% of the persons lodging the application at the State Agency for
Refugees were apprehended at the exit. Amongst these, there is a relatively high percentage of
unacompanied minors; 19%. The number of detainees with a repeated application is very gmall
below 1% of the inmates aletention centers

MPH PH P WSEALRYRSYGEAQ LINRPFALS
Over the period 30 Noveber 2015¢ 30 April 2016 the reearch team interviewed, at both

detention centes, a total 0f524 personsvhose profile is, in its main features, in line with the general
profile of the thirdcountry nationals detained atetention centers

287
300 -

250 -

200 -
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The research covered persons meeting the general profile, as well as persons with prolonged
detention, persons from vulnerable groups, and specific cases. The first ranking; $tatie in the

general statistics and in the individual caggs Afghanistan with an enviable share of 55%. It is once
again followed by Iraq 22%, and Pakistan 149%. TINBE I 4 2 Y ¢ K-rankifiggposhidn & fakedt K A NR
by Pakistan is that during the research period the overwhelming majority of Syrian nationals were
released within one week after detention, as the circumstances relevant to their applications for
protection were clear. Some exceptions to the general practice were found: they were due to
considerations presented by the State Agency for National Security (SANS) in relation to potential risks
to the national security or public order in the Republic of Buégar

In terms of gender, the male/female ratio almost corresponds with the ratio of the generalatapu
at bothdetention centersg 10 male 1 female.

13
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Gender

0%

m Male

® Female

In terms of the age structure, while the majority of the detainees were adults, the team didstso
interview a sufficient number of persons aged under 18, irrespective of whether they were
accompanied or unaccompanied, with the aim to clarify the reasons for their detention and identify
their specific needs and problems.

Profile of the TCNstierviewed by age structure:

Age

2%2%

m Under 14

m From 14 to 17

= From 18 to 64
Above 64

Family status of the TCNSs interviewed:

Family status

80% -

60% -

40% -

20% -

A A
0% T T T 1

Married Divorced Widow/er Unmarried

14
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Two main factors have been identified as determining the data of the percentages indicauédral
and religious peculiarities and the family status of TCNSs.

The high percentage of unmarried men (70% of the respondents) has been established to be due to
the following three main reasons most often declared:

- the thousands okilometreswhich, according to the respondents, they have to go after leaving their
homeland to reach the initially desired final destination, and the uncertainty as to the way of moving
and the access to means of transportation along the route;

- the potential challenges they foresee as emerging along the route to the final destination (for
example, unclarity in terms of the specific smugglers whose services they will have to use, climatic
conditions, lack of basic living conditions, hygiene and food);

- the financial resources they have available at the point of setting out and the resources they plan to
have upon arrival in the state of final destination which they assess as insufficient or even scarce and
which prohibit travelling with other family memb (elderly parents, unmarried brothers and sisters,
grandparents, close collateral relativesincle, aunt, cousins, and for the maxienesc spouse and
children).The respondents declare almost unanimously that, in addition to being easier in vidw of a
the hurdles and risks along the way, it is by far cheaper for a single man to travel the long distance
crossing several states before the final destination, bearing in mind the related costs.

Moreover, the responses point to the understanding thaiiikK S NB & L2 YRSy G4 Q O2 dzy (i NJ
no exception, the woman is considered to be absolutely dependent on the man, hence it is
inappropriate for her to be exposed to the uncertainties along the migration routes unless it is
imperative for her to alsdeave due to an imminent risk for her life and security or an absolute
impossibility to ensure a substituting male relative (father, fathrelaw, brother, another adult male

relative) who can provide care and subsistence after the departure of the peasen responsible for

her (father, husband, brother).

The opinion shared in the context of the above is that female dependants should not be left behind
alone in the country of origin. Nevertheless, the number of married men interviewed isdoly 226

¢ which shows that for the most part thirdountry nationals of the profile established are more willing

to emigrate into another state if they are not married; and that for married TCNs emigration into
another state is a solution of last resort undeedominantly compelling circumstances.

As for the educatinal background of the TCNs interviewed, the majority do not have education,
followed by those with basic and secondary education.
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The respondents with primary and higher education account lier lowest percentage. Bearing in
mind that 55% of the respondents come from Afghanistan, which is one of the countries with the

T

o Go:

lowest literacy rate, the highest percentage of illiterate respondents matches their profile.

Profile in terms of the literacrate of the TCNs interviewed:

Detenti gn

Main countries of origin: Afghanistan Iraq

Pakistan

Syria

Literacy rate
y 38% 80%

59%

86%

In respect of countries such as Irag and Syria where the literacy rate is traditionally high, the research
findings indicate a drop in the rate of basic literacy over recent years due to the unstable situation in
these states and the internal armed conflievhich substantially hinder the access to schools and basic

education and training.

Education

40%
20%
0%

NO  primary

; Basic
education Secondary

Hig

her

The professional profile of the persons with whom individual interviews were conducted is in direct

correlation with the literacy rate and the educational background.
Professional background
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The high illiteracy rate is directly proportional to the almost identical unemploymentqatesr 1/3

of the respondents. Similarly, a relatively high number of those who did not hawmapent
employment and did unskilled work 16%. About 9% of the respondent were seasonal workers in
agriculture. The chart shows that the remaining 40% of the respondents exercised a certain profession
in the country of origirg trader, craftsman, driveitranslator, civil servant, etc.

As a result of the interviews a total of 105 persons have been identified as belongingitieesable

group, namely 93 unaccompanied minors detaipgwo single mothers, 1 persowith a chronic
diseasec diabetes, 5 pesons with physical disabilities, 4 with mental disorders, and 1 person aged
over 65. It has been established that the persons from vulnerable groups account for a substantial
percentage of the total number of the respondents: 20% of the total of 524 TEd&wiewed at the
detention centres.

Vulnerable persons

1, 1%

m Unaccompanied minors

m Single mothers
Chronically ill
Physically disabled

93; 88% m Mentally disabled

m Aged above 65

More than three interviews have been conducted, by way of rule, with all the persons from vulnerable
categories, in particular with unaccompanied minors.

During the interviews withunaccompanied minorsmost ofthem reported that their families had
intentionally exposed them to this risk by explaining to them that they were to leave on their own
before the departure of the parents and the other family members with the aim to receive
international or another typef protection in, by all means, a western or northern Eurmpeountry,
which would automatially entitle them to applying for family reunification.

When reviewing the documents of the unaccompanied minors detained, the research team
established that dlof them had been included in the orders of adults who were not related to them.
¢tKS OKAfRNBY (GKdza al GdF OKSReé NBLRNISR (GKFIG GKSe@
Cases have been observed where unaccompanied minors were entered in taidetorders of
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As regards the persons from the other vulnerable groups, detentiddEBiEENTION CENTHER been
determined to be highly undesibnde due to their special needs longterm treatment, medical
monitoring, etc.¢ which cannot be adequately met under the conditions of detention. The immigration
authorities themselves are making efforts to find solutions and release these persons feom th
DETENTION CENS$ERthin short time limits, which explains the low number and percentage of
detainees from this group, as well as the aggregate short duration of their detention.

1.3. DETENTION (FORCED ACCOMMODATIMETENTION CENYER
1.3.1. Authoties

According to the data from the interviews and the information gathered from the
AYGSNIBASSESSaQ R20dzySyidaz GKS LREAOS |dziK2NRGASaE
authorities of SDMOI and RDM&bfia Region, rank first in term$the number of acts issued for the
detention of TCNg over 30% of the respondents. The respondents reported thatr aftessing the
Turkish-Bulgarian bordeunhinderedthey had got on vehicles taking them to the capital city and its
vicinity. The documat data shows that the main ptas of apprehension of TCNs are the entry into
Sofia (Trakia highway), hostels and addresses in the area of the Lions Bridge square and the Women
Marketplace in Sofia. The reason for staying in Sofia, as declared by thedegpx was the need to
make arrangements for their subsequent movement to the state of final destination in Europe and
await the appropriate moment for the travel.

The authorities ranking second in terms of the number of acts issued for the deterfitid®Ns are the

ones along the border of the Republic of Bulgaria with the Republic of %€lB% of the respondents,

in particular the following bodies of the CD Border Police: Dragoman RDBP, Belogradchik BPD, Bregovo
BPD, Kalotina BPD, Oltomantzi BPian BPD, and Chiprovtzi BPD. The respondents pointed to the
above mentioned route which is the only land one towards western Europe.

The region ranking next in terms of acts issued for the detention of TCNs is the city of Haskovo and the
surroundingrdd A 2y s Ay Of dzZRAY3a GKS GSNNRG2NE 2F (KS (20y
the police authorities of Haskovo RDMOI. The vicinity to the Turkigl 3+ NA 'y 02 NRSNJ |
reception centre predetermine the high number of detentions in thisaagiThe respondents report

different reasons for their detention in this specific area, including illegal stay in the country after
ONRP&aaAy3ad (GKS 02NRSNJI gAGK GKS wSLlzftAO 2F ¢dzN) Se:
the registration card, reeiving a permission, etc.
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The area ranking fourt@surprisingly, due to the unexpectedly low percentage of detention acts issued

¢ is the border of Bulgaria with the Republic of Turkey: only 13% of the total coercive administrative
measures imposed witrespect to the population monitored RETENTION CENSERhe measures

have been imposed mostly by the following bodies of CD Border Police: Elhovo BPD, Malko Tarnovo
BPD, Sredetz BPD, Svilengrad BPD, and Lessovo BPD. Taking into account the pildiielydaiza

about the fact that the land border with the Republic of Turkey is the main entry point of illegal
migration into the country, it was logical for the preliminary forecasts to point to the highest
percentage of apprehensions by the border antietpolice authorities in that particular arepan
assumption which was categorically disproved.

Bourgas RDMOI which is in the immediate vicinity of the Turkish border ranks fifth amongst the bodies
imposing detention measures on the population ntoreéd atDETENTION CEN$ BRRer the sixnonth

period ¢ 6% of the respondents. The interviews conducted showed that these were persons
apprehended not far from the border but outside its area or persons who had been hiding while
awaiting the arrangements fanovingon.

The numbers of TCNs apprehended and detained at the other borders or on the territory of other
regions is very small and statistically irrelevamostly the regions of Varna, Pazarjik, Sliven, Stara
Zagora, etc.

Places of apprehension

200 ¢~ 33%
150 1 \ 19.%
100 - \ A 16% 13%
6 %
e
0 | a9 ‘
Sofia region Serbian  Haskovo  Turkish Bourgas and
border and its border its region
region

1.3.2. Reasons for detention

The review of the documents for the detention of TCNs shows that almost 100% of the orders
T2NJ T2NOSR NBY2@It G2 GKS 02NRSNI 2F (GKS wSLl]zof A
the territory of the Republic® . dzf 3F NA I ¢ & . & gl & 2F LINAYOALX Sz 3
imply readmission of the persons detained within a short time from the Republic of Bulgaria into the
neighbouring countries from which they entered, unless they lodge an applicatiqurdtaction. A
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probable explanation why readmission was not carried out and instead detention was applied relates
to the fact that in percentage terms the number of TCNs apprehended at the exit by far exceeds the
number of those apprehended at the entry. i$hvery fact makes the execution of readmission
inapplicable in both legal and factual terms, as the todintry nationals were detained by the
authorities of CD Border Police on the territory of the country in their attempt to illegally leaye it
either irregularly or outside the points designated for that purpose.

The only exception to the above conclusion for the period of the field research is the border with the
Republic of Turkey, as the bilateral Bulgaffamkish protocol for applying the readssion agreement

with the EU was signed on 5 May 2016, and its application is planned to start in early June 20186, i.e.
after the end of the field research.

The number of detention acts issued on grounds other that the above is relatively small, inasest
the grounds being: xpiry of the regience permit¢ 1 person; foreigners residing in the country for
many years, without having ever had a residence pegrhiperson; foreigners with an expulsion order
imposed by the State Agency for National B&g ¢ 4 persons; foreigners who have served an
imprisonment sentence (the majority of thegifor attempted illegal entry into Bulgarig)2 persons,
and asylurrseekers returned from other EU states in accordance with the Dublin Reguéfi6n
persons.

In spite of the order imposed, 96% of the detainees lodged applications for protection, only 4%
applications for voluntary return or readmission, and 1% applications for the only alternative to the
detention of TCNg signed promise of appearance.

By types of applications before the Bulgarian
authorities

/BB

m Protection

m Voluntary return and
readmission

Guarantee

1.3.3. Considering an alternative to detention
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At the issuing of the order for detention &ETENTION CENTER alternative to detention
was nhot consideredby the issuing authority fo©9.9% of the detainees, and only one of the
respondents was allowed 30day time limit to voluntarily leave the country.

After the detention within the period up to the™month, the only applicable legal alternative to
detention ¢ weekly reporting by the foreigner to the authorities at the MOI territorial struetuiith
jurisdiction over the residence address, as declared by the guarant@s been requested bg
persons Such an alternative measure was approvedlfgrerson and the remaining persons either
had their applications rejected or were released on atiggounds. During the research period no
interviews were conducted with persons spending more than 6 monti3EatENTION CENTEER
lodging meanwhile applications for a guarantee.

Alternatives to detention

Applied before
detention
0%

Not applied
100%

* Applied before detention = Applied after detention = Not applied

1.3.4. Actions related to the execution of return

The actions related to issuing and enforcing the deportation order and the order for detention
at DETENTION CENTERue a single aim: the return of TCNs to their country of origin, the persons
being detained aDETENTION CENTPERding deportation. Asesult of gathering the necessary data
by means of different methods during the field research it was established that most of the TCNs did
not have IDs (74%) and did not want to voluntarily return to their country of origin which they had just
left. Hencethe number of those having communicated with their Embassy with the aim of voluntary
return is insignificant, during the first 6 months of detention only 5%, and up to thé frfbnth ¢
below 1% of the detainees.
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Available 1D@n %) Communication with the

Embassyin %)

5% 1%

= Up to the 6th month = Up to the 12th month
= Yes = No = None

Out of the persons detained forrBonths or over, 73% did not want to communicate with the Embassy
of the relevant country of origin.

The duration of detention at botiDETENTION CENSERring the research period in percentages,
based on a breakdown by 6, 12 and up to th& a®nth is,as follows:

Duration of detention

1%

* up to 6 months = up to 12 months = up to 18 months

The prevailing period of TCN detention was about 1 month after the issuing of the order during which
80% of the detainees were released:
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Grounds for release from SHTAR %)

100% 90%
90%
80%
70%
60%
50%
40%
30%
20%

10% 4% 6%
Application for protection Deportation Others

lodged

The findings of the research show that the highest number of persons were released on the grounds
of applications lodged for international protection in the Republic of Bulgaria, with referral to the
registrationandreception centres of the State Agency Refugees (SAR)472 persons or 90%. A
deportation order was applied in respect of only 12 $@#P6). The persons applying for voluntary
return were accommodated dDETENTION CENT&Ran average period of 3 months before being
taken out of the country.

Nine persons were returned as of the time of the research on the basis of readmission agteeme
with the Republic of Greece and the Republic of Turkey. There were four persons spending the
maximum detention time of 18 months &ETENTION CENTE®&Ur persons were released by virtue

of a court decisionOnly twoout of the TCNs detained were released on the basis of an external
adress/a guarantee.

1.4. EFFICIENCY OF THE JUDICIAL REVIEW OF DETENTION

1.4.1. Safeguards upon detention

¢KS pHn AYGSNBASgA O2yRdzOGSR IyR GKS AYyF2NXI
files point to the fact that over 99% of them did not have a lawyer appointeaffécio upon detention.
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LEGAL AID UPON DETENTION
120%
100% ; 99%
80%
60%
40%
20%
0% -
m No lawyer upon detention 99%
m Lawyer appointed ex-officio

0,
upon detention 1%

Detenti gn

m No lawyer upon detention  m Lawyer appointed ex-officio upon detention

Only seventy of the respmlents (13%) appealed the deti@m order within the 14day term, of whom
84% did so with the help of a nagovernmental organisation providing legal aid (mostly BHC), and

16% by hiring a lawyer at their expense.

INITIAL APPEAL

87%

m Appealed m Not appealed

16%

APPEAL WITHIN THE
14-DAY LEGAL TERM

LEGALAID FORAPPEAL

B NGO mLawyer hired

84%

16%

LEGAL AID

It is again Afghanistan ranking fiemtongst the app t € | y Gridsyf ofgindgithit1%, followed by
Iran and Pakistan (17% each), Syria (6%), Morocco (3%), and the other dt&@itigzen each.
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Countries of origin of the appellants

AFGHANISTAN IRAN PAKISTAN SYRIA MOROCCO OTHERS

As regards the courts, the Administrative Cou@ity of Sofia (ACCS) ranks first (52%), followed by the

Administratve Court¢ Region of Sofia (ACRS) (40%), the Supreme Administrative Court (SAC) (15%),
and others (6%).

The court opening the detention appeal

cases
40
30
20
10
0 [ |
ACSC ACSR Haskovo AC Vidin AC Pernik AC

Among those making the appeal with the assistance of NGOs, 92% were exempt from the court fee,
while the fee was paid by the remaining 8%.

In the cases conducted by NGOs, bringing to the court was ensured for half of the persons (50%); the
reason why the remaining 50% were not brought to the court is that either the relevant persons had
been released frolDETENTION CENTERTre the court hedang or the court had not requested that

they be brought to the court.
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The right to personal hearingy the court

m Brought to the court

50% 50% & 50% 50%

m Not brought to the court

Translation was provided in 62% of the cases, the percentage exceeding 50% for those brought to the
court, as the court had also secured translation for some of the cases in thkigiersons had been
released from the detention centre right before the court hegyi but the court and the defemlc

lawyer had not been notified thereof in due time. This is why there are several cases where the
appellants were ordered to pay a depoft the appearance of the translator in the court, regardless

2T GKS FFOG GKFG GKS O2dz2NI LINPOSSRAy3Ia 6SNB RAAC

Translation in court proceedings

200 |

0% 10% 20% 30% 40% 50% 60% 70%

m Without translation = With translation

According to the data processed, the appeals were dismissed in 54% of the cases.
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Results from the appeal$in %)

0,
12% o

/N

N

* Positive ® Negative ® Terminated m Others

Outof the cases opened, 22% were terminated as the appellants had meanwhile been released from
DETENTION CENTERhe basis of an application lodged for protection or for return. The cases with

a positive court judgment were 4% of the ones opened. The dasasich hearings had not yet been
scheduled were 10%, in 1 case the hearing had been postponed, and in 2 cases the appeal had been
voluntarily withdrawn.

After the appeal was dismissed by the firsstance court, 10 cassation appeals were lodget BAC,
of which 9 were terminated due to release, and 1 was dismissed.

1.4.2. BExofficio judicial review
FAaSR 2y GKS AYyF2NXNIGA2Yy 3 GKSNBER Tb@Ewd (KS R
that exofficio judical review was applied in respeaf only 14 persons at thé"dnonth, and 4 persons
at the 12" month. In the case of 5 persons the judicial review at the 6th month waslaeeoy approx.

1 month; the remaining 9 had their judicial review on time.

The court ruled on the unconditiongdrmination of detention aDETENTION CENTiERBne
single case, and on extending the detention after tHenfonth in all the other cases .
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Results from the judicial review at thé& énonth

m Released

m Detention extended

The exofficio judicial review at the 12th month was carried out on time in the case of all four persons
during the period monitored. One of them was released after the secemd®th period of detention,
while in the other three cases detention was exteddor 6 more months.

Results from the judicial control at the . Znonth

m Released

m Detention extended

In 3 of the cases a lawyer was appointeebéficio. As for the remaining 15 cases, the persons did not
want to use legal aid (9), legal aid was refused by the court (1) or the person had their own legal
representative (2). Eiglof the persons appeared in the court room, while 10 refused being brought
to the court. Six persons had translation ensured in the court room, while 12 did not want to use

translation.
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Appointment of a lawyer for the eafficio judiical
review ofdetention

m Ex-officio appointment of a
R lawyer

Refusal of the court to ex-officio
appoint a lawyer

Lawyer not requested
9; 36%

Lawyer hired

10; 40%

1.4.3. Preliminary results from the monitoring of the law céseof 30.06.2016)

With a view to identifying the existing or new judicial standards in the application of
administrative detention of thirecountry nationals, the research covered both the case law in relation
to appeals against detention @ETENTIONESITERINd the acts issued within the regular judicial
review of the need to continue detention after thé @nd the 12 month.

s 0 Case law in relation to appeals against detention filed within the legal time(tatigory 1)
The reasons for challging detention can be grouped along the following lines:

- Lack of a deadline for voluntary return
Pursuant to Art. 39b (1) of the Aliens in the Republic of Bulgaria Act (ARBA) the order for
imposing a coercive administrative measure under Art. 39atétsi1 and 2 of ARBA shall set
a time limit of 7 up to 30 days within which the alien must voluntarily meet the obligation for
NEBGdzZNYy® b2 GAYS fAYAG FT2NJ GKS F2NBAIYySNDa @2
cases in respect of which appealsiizeen lodged.

- Absence of legal prerequisites for detention
The legal prerequisites for detention are an order issued under Art. 39a (1), item 2 of ARBA,;
unestablished identity; obstruction of the execution of the order or the risk of absconding. In
most cases these prerequisites are not presented in a reasonedbwagre just listed in the
orders appealed; the absence of an ID is considered the equivalent of unknown identity; there
is no data based on which one can assume the risk of absconding; it is declaratively asserted
that the foreigner might frustrate therdorcement of the deportation order, without providing
any evidence; or other reasons are indicated instead of the legal ones.

- The option of applying less coercive protective measures was not considered and an alternative

to detention was not applied véne possible
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The reasons provided in the prevailing majority of the orders do not explore the possibility to
apply alternative measures instead of detention. Detention is a measure of last resort which is
admissible only in the absence of other less coercive measumiformity with the EU and
national law.

- Lack of conformity of the detention measure imposed with the legitimate purpose
The legitimate pypose is that detention is applied in order to secure the enforcement of the
deportation/return order. In statistal terms return (deportation) to the country of origin is
rarely executed. Return (deportation) through readmission is below 1%. Moreover, orders are
often issued for the detention d@DETENTION CENTERoreigners in respect of whom it is
obvious thatdeportation is impossible due to legal or factual (objective) obstacles.

By the time of drafting the report, 61 appeals (category 1) against unlawful detention orders had been
lodged, each of them presenting the reasons described in the context ofdhednal case. The cases

opened are with ACCS, ACRS, Vratza AC, Pernik AC, and Haskovo AC. The appeals were dismissed by
the court in 35 cases, and the detention orders remained effective. The court terminated the
proceedings in 30 cases, as the detenti@u been discontinued and the persons had been released

YR GNIYaAFSNNBR (G2 {!'wd LYy m OFasS GKS O2dz2NI G S NN
return. In 1 case the court terminated the proceedings due to withdrawal of the appeal by the
applicant. In 4 cases the court revoked the detention order as unlawful. The remaining cases were still
pending.

The judgments monitored identify the following issue: in similar or identical appeal cases different
judges deliver entirely contrary judgments wh, however, achieve the same resglthe appeal
against detention (forced accommodation RETENTION CENYEBRdismissed. The majority of the
judgments dismiss the appeals as groundless, and confirm the order for detentiDEEENTION
CENTERs lawful

The reasons in the judgments whereby thppeals are dismissednd the orders for detention at
DETENTION CENHERconfirmed as lawful can be summarised, as follows:

U The orders appealed contain the necessary legal and factual grounds for the Qeison
detention. This is often done in a formal way by simply repeating the grounds in the detention
order without making a critical analysis thereof (35 judgements, 81%).

In the reasoning of the judgements within this group, the judges either do not ekainine

the argument for the unlawfulness of detention indicated in the apgghk absence of a time

limit set for voluntary return (e.gadmin.case No 93/2016 of ACGS)r accept the argument

as groundless, as the time limit should have been s#tardeportation order which is not the

subject of the appeal (e.gadmin.case No 12276/2015 of ACCS). The courts consider the
FoaSyO8 2F L54a ta GKS SljdAglt Syl admndakeS 3INE dz
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No 132/2016 of ACRS). Anotheruaing conclusion in the judgements is that there is a risk of
absconding, as the administrative body has not indicated factual circumstances justifying this
legal conclusion in the order appealed (eagimin.case No 98/2016 of ACRS

U The circumstance thathe administrative authority has not considered the possibility of
applying less coercive protective measures, and, instead, has directly applied the measure of
flad NBa2NDETERTBONEENEERRZ Stald y20 O2yaidAadadzisS + @A
judgements, 81%).

In terms of the argument about the failure to explore the possibility of imposing less coercive
protective measures and applying alternatives to detention in the judgements of the various
panels of judges, the reasoning is, as follows:

1 The only alternative to detention laid down in ARBA is not applicable to the foreigner, and
the failure to explore the possibility of applying other alternatives laid down in Directive
2008/115/EC does not make the detention order unlawful,

1 The court &amines, instead of the administrative authority, the possibilities to apply less
coercive alternatives to detention, and, by replacing the will of the administrative
authority, establishes that, in view of the case data, such alternatives are not apejicab

9 The court holds that the requirement of Directive 2008/115/EC about applying detention
only where ligher protective measures ar@applicable is not transposed in ARBA;

Some panels of judges hold that the administrative authority has violated the law by applying

0KS YSI &adz2NE 27F f IDETENNGNECENIERMARGKI 2SIl A@2/Y & AIRS NA Y
of applying less coercive alternative measures. The same panels, howeligthat the only

less coercive protective measure laid down in ARBA is not applicable, and that the less coercive
alternative measures set forth in Directive 2008/115/EC cannot be applied, as they have not

been transposed in ARBA even though the traxsgiiopn deadline has expired. Therefore, the

court confirms the lawfulness of the order for detentionZETENTION CENTEfRdgements,

16%).

It has been established that some of the judgements have entirely identical texts in this
particular part, evernin cases with different factual circumstances. For example, in an appeal
case where arguments are presented in relation to the availability of IDs, the reasoning in
judgement No 57/29.01.2016 admin.case No 1209/2015 ACRS, panel 04 is, as follows:

aLdG Aa Ffaz2 GN¥z2S GKIFIGE Ay FRRAGAZY G2 GKS Lidz
provides for the requirement to have established that other sufficient, but less coercive
measures cannot be efficiently applied in the specific case. The ahtionmsg Art. 44 (6) of
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lw. ! dzytA1S ! NI® mMpX 2m 2F S5ANBOGAGS wnny
NBIj dzA NBYSy (i v¢

By way of comparison, the reasoning in judgement 183/01.03.20&@nmn. case 128/2016
of ACRS, panel 06:

aLid Aa dtinaditioh M8 pupdse and the two prerequisites, the European norm
provides for the requirement to have established that other sufficient, but less coercive
measures cannot be efficiently applied in the specific case. The national q@xms44(6) of

lw. 'Y dzytA1S ! NId mMpX 2m 2F S5ANBOGADGS wnny
NBIlj dzZA NBYSy i ¢

U ¢KS FLAEtdzNBE G2 &aSi I RSIRfAYS F2N) GKS LISNER2Y
detention atDETENTION CENTERwful (8 judgments, 18%);

U The legitimate purpose is that detention serves as a protective measure for the enforcement
of the deportation order.

As regards this group of judgements, the court always holds that the detention order is in
conformity with the legitimate purpose due to the fact that there is a deportatioder (e.g.,

admin. case No 12159/2015 of ACCS). The enforceability of the deportation order is not
examinedg for example, when the foreigner has lodged an application for protectibichv
suspends the enforcement of deportation under Art. 67 (1) of the Law on Asylum and Refugees
(LAR) or when the foreigner is to be deported into Syria, which is impaossible in both objective
and legal terms due to the armed conflict and the lack of lagdlsafe access.

In other judgements the court does not at all examine some of the arguments in the appeal, in
particular the ones regarding the lack of conformity of the order appealed with the legitimate
purpose ¢ securing the execution of the depottan (return) procedure. Indicative in this
respect is the judgement iadmin.case No 444/2016 of ACCS, panel 43, related to continuing
GKS RSGSYGA2Y | FiSNI (+énth 8efehforN\EDETERTIGNICENTER NB A 3
the court has ruled that theletention will be extended by another six months, even though
the person concerned is a citizen of S. and the return to the country of origin is impossible due
to the ongoing internal and interstate armed conflict. The court ruling for the extension of
detention does not take into consideration that the person has an established identity, has
regular Bulgarian documents and a permanent residence permit, has a residence address,
accommodation, and a financial guarantor providing his maintenance. The aoumvas
appealed before the Supreme Administrative Court which confirmed theiffisshnce act with

some reasons that do not seem to be relevant to the facts in the case.
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The reasons in the judgements (4 judgements, 9%) wdriaht the appealsand revole the orders for
detention atDETENTION CENTE&R be summarized, as follows:

U The administrative body has not indicated, as required by the law, the legal and factual
IANRdzy Ra F2NJ GKS LISNE2YQa RSGSYydAz2y facN@ AF A
grounds (e.g.admin.case NamcynkHnamc 2F 1/ /{0d ¢KS fS3IFf LN
detention are absent in their cumulative form (e.g@dmin.case No 1684/2016 of ACCS);

U The administrative body has not considered the application l&fsa coercive and efficient
LINEGSOGADS YSIadaNBX FyR KFa RANBOGfe AYLRAS
DETENTION CEN#EROa8imirdcise Ndl919/2016 of ACCS);

U ¢KS FTRYAYAAUNI 0AODBS 02Re KIFa AYyO2NNBOiGfe O2yaA
equivalent of the lack of identity documents (egdmin.case No 1684/2016 of ACCS);

U There is no evidence adduced as to how the foreigner frustrated the enforcement of the
deportation order (e.g.admin.case No 1920/2016 of ACCS);

U The assertion that there is a risk of the foreigner absconding is erroneous. The administrative
body, in sjie of the requirement set out in ARBA, does not indicate factual data based on
which one can draw a reasoned conclusion about the risk of absconding and, thus, frustrating
the enforcement of the order (e.gadmin.case No 1920/2016 of ACCS);

U The prirciple of proportonality laid down in Art. 15 M~ LJ NI} INJ LK H 2F 5 A NEK
is violated (e.g.admin.case No 1919/2016 of ACCS).

B) Case law in relation to appeals filed after the time limit with the argument that the grounds
have ceasetb exist(category 2)

The review of this case law covers appeals against detention filed after the expiry of-tiagy lidne

limit for appealing.The arguments for the adissibility of the appeals are developed by making
NBEFTSNBYyOS (2 ettiMdi2008/i1p and At. 44 (820F ARBAMeMhtion shall be applied

within the time limit prescribed therefor or till the circumstances under Art. 44 (6) of ARBA cease to

existq¢ or to a situation where, based on the specific airostances of the casd,is established that

GKSNBE Aa y2 f2y3aSNI I NBIFaz2ylrofS LINRPaLISOG FT2N GKS
The arguments essentially relate to the emergence of new circumstances as a result of which the initial
grounds for detention haveeased to exist unestablished identity and risk of absconding, and to the

FILOG GKIFIG GKSNB Aa y2 t2y3ISNI I NBFaz2ylFoftS LINEA&LIS
reasons.
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Two appeals within this category 2 have been lodged; eacheof ttontains the arguments described

above, individualized and specified depending on the case. The cases were opened by ACCS and Pernik
AC. In both cases (100%) the court rules, by means of terminating rulings, that the appeals are
inadmissible, on the gunds that the lawfulness of detention cannot be reviewed before the expiry of

the sixmonth time limit in the order, and refuses to examine the case. An appeal against the ruling of
ACCS was lodged before the Supreme Administrative Court; however, liefocassation instance
examined the appeal, the applicant had been released on the grounds of an application for protection
lodged and had been transferred to the State Agency for Refugees. As for the second case before
Pernik AC, the foreigner did not Wito appeal the ruling before the cassation instance.

03] Case law in relation to the extension of the detention time limit (category 3)

Four cases related to the extension of the detention time limit for which procedural representation

was provided hve been identified in this categoradmin. case No 4408/2016 of ACCS, panel 43,
admin.case No 4736/2016 of ACCS, panebdinin.case No 444/2016 of ACCS, panel 43 ,aidin.

case No 4735/2016 of ACCS, panel 9). The arguments against the extemgtantdn presented to

the court are: the request for the extension of detention after the expiry of tharginth detention

time limit is inadmissible, as it was lodged after thm6énth time limit of detention had been reached;

the legal grounds for extesion are not present frustrating the enforcement of the deportation order

2NJ 0KS FT2NBAIYSNDRDa FlFLAfdz2NE G2 O22LISNXGST GKS F2N
considerationg a family established, a permanent address, permanesidence, and revenues; the
administrative body has not considered the application of less coercive protective measures.

In three of the four cases (75%) the detention time limit was extended, the fourth one was still pending.
Two of the three rulings fothe extension of detention have entirely identical texts which hold that it

is the detainee that bears the burden of proving the negative fact, i.e. that the detention is unjustified,
instead of holding that the administrative body is obliged to provat tthetention continues to be
justified. The same effect has been achieved by simply using words to turn the negative prerequisite
into a positive one and vice versa. Here are the reasons of Ruling No 3067/31.05.20th@nrcase

No 4408/2016 of ACCS, @3, and Ruling No 3029/17.05.2016aitimin. case No 4736/2016 of
ACCS, panel 44:

G!a 2F G2RIFIe&X (KS 72 DNEENTWE QENAERIX morghS, ynd RS G+ Ay S|
YFEAYdzZY GAYS fAYAG F2N) 0KS SHETENGMGENTERT (KS
up to 18 months. In view of this, this judicial instance considers that the assumption of Art.

46a of ARBA applies, the latter being considered in conjunction with Art. 15, paragraph 6 of
Directive 2008/114/EC, to the extension of detentioe, idelay in obtaining the necessary
R20dzySyida F2NJ GKS FT2NBAIYSNRE RSLENIFGAZ2Y @
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As of the time of completion of the hearings in the case, the foreigner does not prove that the
detention has ceased to be justified in order for him to be immediately released or that due to
legal or other reasons there is no longer a reasonable prospeciNJ NB Y 2 @I f ®£

D) Case law in fdation to cases where the indi time limit of detention has been reached
(category 4)

Two applications in this category have been made to the court with the request for terminating the
detention of a foreigner imespect of whom the detention time limit in the order had expired but had
not been extended in due time by a court act. The cases were initiated at AG@H.case No
4598/2016, panel 20, anadmin.case No 4813/2016, panel 38).

The factual peculian of this category of cases is that no request asking for the extension of detention
prior to the expiry of the time limit thereof was submitted to the court by MOI Migration Directorate;
instead, in these cases the Head of MOI Migration Directorate eéetrthe detention by six more
months¢ an assumption which is neither laid down in the law, nor allowed by it.

In addition to discontinuing the factual actions of detention due to the expiry of the initially determined
detention time limit, the argumets presented to the court request that the court declare the
annulment of the new order of the Head of MOI Migration Directorate for the extension of detention
by six more months.

Both requests have been rejected (100%) as unfounded in the rulingsmgliby the court. The court
holds that there is a subsequent order for the extension of the detention time limit issued by the Head
of MOI Migration Directorate, but refuses to assess the lawfulness of the order in the same
proceedings.

The court hold that it is not competent to examine the grounds for the extension of detention, as
these grounds are the subject of review in a separate procedure instituted under Art. 46a (3) of ARBA.
In addition, the court panels hold that the above actions of detamtilo not constitute factual but

legal actions, as the order is based on the provisions of ARBA.

One of the court panels, after deciding on the request for termination of the factual actions of
detention which it rejects by an order, refers to the pomit of ACCS the appeal against the
subsequent order of the Head of MOI Migration Directorate for the extension of detention with a view
to instituting a new procedure orhe request to declare the anmaknt thereof, and opening another
separate proceduréo assess the potential unlawfulness of that order.
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PART TWO

FEASIBILITY STUDY

2.1. PARAMETERS OF THE FEASIBILITY STUDY

The feasibility study aims to review the obligations of the states in terms of applying alternatives
to migration detention set out in the universal, regional (European), and national legal instruments, as
well as their practical application in the EU Megnistates.

The information and the conclusions in this part of the report contain some basic principles and best
practices that can be used by those working in the field of migrationniakers, and policynakers
with the aim to develop and implementfettive models of alternatives to detention in Bulgaria.

The feasibility study covers mainly the European and universal norms in this area, and the European
and national practices in terms of applying alternatives to detention for the purpose of migratio
control.

The categories of thirdountry nationals falling within the scope of the study are limited to the
individuals in respect of whom there are legal grounds for immigration detention. These can be divided
into two main groups depending on theasons for detention and the legal status:

U Thirdcountry nationals who are on the territory of an EU Member State and do not meet or
have ceased to meet the conditions for staying and residing on that territory, and in respect of
whom a coercive adminisdtive measure has been imposed. This group also includes third
country nationals who have received a final refusal on their applications for international
protection.

U Thirdcountry nationals who have lodged an application for international protection.

The reasons for immigration detention can also be categorized into several groups depending on
the legal grounds which are laid down in details in the law:
” Ummigration detention for the purpose of executing a coercive administrative measure for
deportation in the following cases:
o0 when there is a risk of absconding;
o when the thirdcountry national concerned avoids or frustrates the preparation of return
or the process of deportation;
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b) Immigration detention of thirecountry nationals in respect of whom an order has been issued
whereby they are recognized as a threat to national security or public order.

c) Detention of persons who have lodged an applimator international protection.
The grounds for detention most often used in the 25 Member States in the contextush relate to
the risk of dsconding. Other grounds applied with respect to all categories of-tatahtry nationals
are the threat b national security and public order; failure to abide by the conditions of the
alternatives to detention; identying oneself with fake documents; good reasons to believe that the
individual will commit an offence

With regard to these persons the ret¢d3irective 2013/33/EU sets out a comprehensive list of the
reasons for detention and requirements for the detention time limitmoreover, only where an
alternative to detention cannot be applied.
An applicant may be detained only
9 in order todetermine or verify his or her identity or nationaljty
1 in order to determine those elements on which the application for international protection is
based which could not be obtained in the absence of detention, in particular when there is a
risk of absonding of the applicant
T AY 2NRSNJ G2 RSOARSI Ay (GKS O2yGSEG 2F } LINROS
1 whenthere are reasonable grounds to believe that he or she is making the application for
international protection merely in omer to delay or frustrate the enforcement of the return
decision
1 when protection of national security or public order so requires
9 in conformity with Art. 28 of Regulation (EO) 604/2013 (Dublin Regulation).
Almost all Member States (with the exceptiohFinland, Sweden, the UK, and Norway) have regulated
the detention of asylurseekers in a separate legal act, other than the one regulating the detention of

other categories of thirecountry nationals.

In Bulgaria the detention of asyluseekers isegulated in the,aw on Asylum and Refugees, while
immigration detention is regulated in the Aliens in the Republic of Bulgaria Act. The feasibility study

4 The use of detention and alternatives to detention in the context of immigration policies. Synthesis report for the EMN
Focused Study 2014, p.6
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focuses only on the alternatives to detention of migrants who are in a return procedure, including
foreigners who have reced a final refusal on their applications for international protection.

2.2. LEGAL FRAMEWORK OF TCN DETENTION

The concept of alternatives to detention is based on the need to ensure the protection of
fundamental human rights that aresa enshrined in international legal instruments, namely the right
to freedom, security, and protection against arbitrary detention. Immigration detention, in conformity
with the international law and standards, shall be applied as a measure of last nespteptional
cases where any other options have been assessed as exhausted as a result of an individual assessment
of the relevant case.

In conformity with international law, there exists the presumption of the liberty of the individual.
Restrictions of personal liberty are admissible only in exceptional cases, and they must not be arbitrary,

i.e. they must be based onlegal grounds. ThE @S LJG & NDAGNI NBE¢ R2Sa y20 NEB
or deprivation of liberty in conformity with the law, but also to the principles of necessity and
proportionality.

Nevertheless, in the context of their migration policies the states havesdivereign right to control
migratior?, including by means of detention of illegally residing migrants, but such detention must be
in conformity with the effective legislation and the principles of necessity and proportionality. It is
these principles thatire at the basis of applying alternatives to detention, as an assessment is made
of the extent to which detention is a necessary and proportionate measure in each individual case.

UNIVERSAL LEGAL INSTRUMENTS PROVISIONS
Universal Declaration of HumangRis Art. 3¢ The right to life, liberty and security ¢
person.

Art. 9 ¢ Prohibtion of arbitrary arrest,
detention or exile.

International Covenant on Civil and Politic Art. 9 ¢ The right to life, liberty, security
Rights Prohibitionof arbitrary arrest.
It is explicitly stipulated that detention c
arrest shall be on the grounds, as establist
by law, and any person deprived of his/h
liberty shall be entitled to take proceeding
before a court.

5 Mubilanzila Mayeka and Kaniki Mitunga v Belgium App no 13178/03 (ECtHR, 12 October 26083,ar KS { G 6 Sa &Kl
have the right to control the entry, residence, and deportation/expulsion of alieés
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Cavention on the Rights of the Child Art. 37(b)¢ Prohibition of illegal or arbitran
detention of children.

The European law regulates a more detailed legal framework of detention for the purpose of
immigration control, and the obligations of the Memb8tates to provide for alternatives. It sets forth
special restrictions in terms of the detention of asylseekers and thiradcountry nationals awaiting

the execution of a return procedure.

Deprivation of liberty shall be applied as a measure of kesont, and the detention decision shall be
made in conformity with the principle of proportionalttyfollowing an individual assessment, in each
individual case, of the possibility to apply less restrictive measures for achieving the aim of immigration
control.

REGIONAL AND EUROPEAN UNION LE PROVISIONS

INSTRUMENTS

European Convention for the Protection ¢ Art. 5 The right to liberty and security.

Human Rights and Fundamental Freedor

Charter of the Fundamental Rights of the Art. 6 The right to liberty and security.

European Union

Return Directive 115/2008/EC Art.15 (1).Unless other sufficient but less coerci
measures can be applied effectively in a specific ¢
Member States may only keep in detention a thi
country national who is the subject of retur
procedures in order to prepare the return and/or car
out theremoval process, in particular when:
"~ there is a risk of absconding;or
b) the third-country national concerned avoids
hampers the preparation of return or the remov
process. Any detention shall be for as short a perios
possible and only maintaed as long as removi
arrangements are in progress and executed with ¢
diligence.
Art. 17Detention of minors and families
paragraph 1Unaccompanied minors and families wi
minors shall only be detained as a measure of
resort and for the shortst appropriate period of time.

6 The principle is set fortin the Preambule (16) of Directive 2008/115/EC and says thaighef detention for the purpose
of removal shoulde limited and subject to the principle of proportionality with regard to the means used and objectives
pursued
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EU Return Handbook

20 Guidelines on Forced Return (Council
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Obligation to provide alternatives to detention:

Art. 15 (1) must be interpreted as requiring ea
Member State to provide in its national legislation f
alternatives to detention.

Art. 15 (46) Termiration of detention:

Detention must be ended and the person concerr
must be released in a number of different situatior
such as in particular if

¢ there is no more reasonable prospect of removal
legal or other considerations;

¢ removal arrangerants are not properly followed uj
by the authorities;

¢ the maximum time limits for detention have bee
reached.

Furthermore an end should be given to detention ¢
case by case basis if alternatives to detention bec:
an appropriate option.

Art. 15(1) The possibility of maintaining or extendi
detention for public order reasons is not covered by 1
text of the Directive and Member States are r
allowed to use immigration detention for the purpos:
of removal as a form of "light imprisonment".

The past behaviour/conduct of a person posing a |
to public order and safety (e.g. naompliance with
administrative law in other fields than migration law
infringements of criminal law) may, however, be tak
into account when assessing whether thésea risk of
absconding.

The Guidelines are ndoinding, but they constitute a
political agreement.

Chapter Ill, Guideline 6, paragraph 1

A person may only be deprived of his/her liberty, w
a view to ensuring that a removal order will |
executed, if this is in accordance with a proced:
prescribed by law and if, after a careful examinatior
the necessity of deprivation of liberty imeh individual
case, theauthorities of the host state have conclude
that compliance with the removal order cannot
ensured as effectively by resorting to roostodial
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Resolution No 2020 of 03.10.2014 of the
Council of Europe on Alternatives to
Immigration Detention of Children

NATIONAL LEGAL INSTRUMENTS
Aliens in the Republic of Bulgaria Act

measures such as supervision systems,
requirement to report regularly to the ahbrities, balil
or other guarantee systems.

9. The Assembly calls on the Member States to: [...

9.7.adopt alternatives to detention thaneet the best
interests of the child and allow children to remain wi
their family members and/or guardians in no
custodial, communitypased contexts while thei
immigration status is being resolved,

9.8. provide necessary resources in order to deve

alternatives to the detention of migrant children;

9.9. seek to develop and implement namstodial,
communitybased  alternatives to  detentiol
programmes for children and their families, using 1
G/ Kderfisilve Community Assessment a
Placement (CCAPm 2 RSf ¢ T O0RS @S
International Detention Coalition)

9.10. raise the awareness of all public officia
including the police, prosecutors and judges dealing
with migration matters, of international human righ
standards, by emphasising the righdf children

and the alternatives to detention;

9.11. share best practices on the alternatives to t
detention of migrant children in all member States;

9.12. encourage collaboration between governmer
of member States, the Council of Europe, Uni
Nations agencies, intergovernmental organisations ¢
civil society organisations to end child immigrati
detention and implement nostustodial, community
based alternatives to detention for children and the
families.

PROVISIONS

Art. 440 X 6

(5) When obstacles exist for the foreigner to leave t
country immediately or to enter another country th
foreigner shall be obliged, by an order of the bc
which has issued the order famposing the coercive
administrative measure, to appear daily at tl
territorial unit of the Ministry of Interior with
jurisdiction over his/her residence district.

(6) In cases where the foreigner who has a coer:
administrative measure imposed undért. 39a (1),
items 2 and 3, and whose identity is unestablist
frustrates the execution of the order or there is a ri
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of his/her absconding, the body issuing the order or
Director of Migration Directorate may issue an orc
for the detention of hat foreigner in a home fo
temporary accommodation of foreigners for tt
purpose of forced removal to the border or expulsio
(8) Monthly official review shall be carried out by t
Director of Migration Directorate for the pyose of
checking the exisince of the grounds for detentior
Detention shall continue till the circumstances unc
paragraph 6 cease to exist.

(9) Detention shall not be applied with respect
unaccompanied minor and underage persons.

Art. n n & Expulsion

(3) The foreigner shtiabe obliged to appear on

weekly basis at the territorial unit of the Ministry
Interior with jurisdiction over his/her residence distric

Regulation for the Application of the Alien Art. 72. The order undeArt. 44 (5) of ARBA shal

in the Republic of Bulgaria Act indicate the existing reasons why the foreigner can
immeditely leave the country, the settlement, th
F2NBAIYSNDRa NBaARSyOS |
he/she must appear at the unit on duty of the territori
structure of the Mhistry of Interior.
Paragraph5. A person providing a foreigner with &
imposed coercive administrative measure with
residence address shall fill in a sample declaration
shall adduce evidence proving sufficient subsiste
means of the illegallyessiding person in an amount nc
lower than the minimum social pension benefit in tl
country.

2.3.  ALTERNATIVES TO DETENTION
Immigration detention is an administrative measure imposed by the state with the aim to

restrict the freedom of movement in order to secure the enforcement of another measure which is
most often deportation or expulsion.
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Immigration detention is not anca of punishment, neither does it serve the purpose of isolating the
foreigner from the society, and in most Member States the order for such detention is issued by an
administrative body;, not by the court.

Some Member States (Slovenia, Lithuania, Swedeve implemented the good practice of not
considering the risk of absconding as an independent reason for applying detention, but as an element

of the individual assessment of the appropriate measure in the relevant case.rthigless,
alternatives to @tention measures are not considered at the initial detention for screening purposes

O0AF GKSNRAY3I o6FairAd AYyTF2NXIGA2Yy adzOK +a ARSYGATAOL
AYRAOF(i2NRéX @dzf YSNIOAfAGRO D

The assessment of the possibilityapply an alternative to detention takes into account the screening
data, and the existence of relations within the community. The Member States differ in terms of the
screening period which can range between 2 and 20 days, and it is afterwards thasamlés made
about extending the detention or applying less restrictive measures outside the places of
administrative detention. The UK has the longest time limit for initial detention (20 days), followed by
Slovenia (48 hours).

When assessing the paibility to apply alternatives to detention the states consider mainly
three groups of factors

U0 Risk of abscondinghe probability for the foreigner to abide by the conditions of the
alternative to detention is related to the risk of absconding. Most Member States do not
provide the foreigner with the option of an alternative to detention if the risk of absconding is
high enough.

U Vulnerability:the assessment of vulnerability takes into consideration circumstances such as
health stats, existence of children, spatheeds.

U Practical circumstancean appropriate measure tailored to the individual case dependimg o
whether the foreigner has family and professional relations, friends in the community.

Ten Member States conduct an individual interview with tldodintry nationals before making the
decision to impose a specific administrative measure for the purpbsentrol; most countries use a
standard questionniae for that purpose. In some states such as Slovakia, the Czech Republic, Finland
the foreigner is allowed to comment the facts gathered through the interview before the decision is
made.

7With the exception of Lithuania and Sweden where the administrative body proposes detention or an alternative, and the

court grants the mease.
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In most sates the authorities issuing the decision on applying an alternative to detention are the same
as those responsible for the execution of the measure.

The alternatives to detention are also coercive measures which, however, are executed outside
administraive detention places and allow a lower level of restriction on movement under the
obligation of observing certain conditions set in advance. The European law requires and encourages
the Member States to apply detention as a measure of last resort andaide for alternatives to
detention in their national legislation. The possibility to apply alternatives should be examined both
before issuing the administrative detention order and during the detention itself when it becomes
clear that deportation canrtdbe enforced within a reasonable time limit.

The national legislation does not explicitly regulate the issues of alternatives to detention, which
explains the absence of arrangements for applying the alternatives to detention.

Alternatives to detentin are diferent from release from detentiog for example, by virtue of a court
decision or due to the fact that the maximum time limit of detention has been reached. The release
from detention is unconditional, while the alternatives are subject to coma$ which the foreigner
must respect¢ for example, residing at an approved address or in a certain settlement, regular
reporting to the administrative body, etc. The failure to observe these conditions may trigger the
application of a more restrictive easure, namely detention.

In terms of the duration of the alternatives to detention, the Member States have introduced two
approaches: 1) the alternative is applied for the maximum period allowed for detention (e.g., Belgium,
Lithuania, Slovenig)2) the alternative may be applied for a longer period (Sweden) or indefinitely
(Austria).

Europearlaw does not provide an exhaustive list of potential alternatives to detention. The states
have the discretion to apply various alternatives, as well as dutw@tion of two or more alternatives,

as long as these alternative are in conformity with Art. 52 (1) of the Charter of Fundamental Rights of
the European Union.

The alternatives to detention most often used in the EU Member States:

~

0  Temporary doament confscation (identity document fdeiture)

The obligation to surrender the passport or another travel document is provided for in the
legislation of 13 Member States and can be imposed on its own or in combination with other
alternatives, for example the obligation to stay at a designated placgulae reporting to the
authorities. The idea behind this measure is ensuring that the documents will not be lost or destroyed
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in the course of preparing the return. While some states (Slovakia) have not set out this measure as an
alternative in the nationHegislation, temporary confiscation of travel documents is a measure applied
GKSYSPHSNI I LINPOSRAzZNBE F2NJ 6KS F2NBAIYSNRA NB( dzNy

This measure does not require special financial resources, as migration officers carry out temporary
confiscationof the passport as part of their official duties.

While Bulgaria applies this measure in all return procedures, it does so under the condition of applying
it in a cumulative manner with all the other coercive measures, not as an alternative on itedeed,
applying temporary confiscation of travel documents on its own as an alternativietEntion is
inappropriate; itshould be applied in combination with other measures such as the obligation for
regular reporting to the authorities, staying at asitgnated address or in a special centre for the
preparation of return.

In practical terms, however, this measure is unfeasible, as the absence of a passport or another travel
document is amongst the main reasons for deportation.

b) Residing at a dégnated place (open regime)

This measure is usually combined with the obligation for regular reporting to the authorities.
The residence facilities can be open centres run by state institutions or NGOs, as well as hotels and
private lodgings.

A total d 17 Member States have implemented the obligation to stay at a designated place as an
alternative to detention. Few Member States apply accommodation of 4tdnhtry nationals
awaiting return in open facilities as an alternative to detention. The exjstentres have been set up

in particular for the accommodation of families with children and vulnerable persons in order to avoid
their detention.

Austria is the only state that has an open facility for the accommodation of foreigners awaiting return
which is run by a nogovernmental organisation. The inmates are obliged to report on a daily basis to
the police officer present on the territory of the centre.

In Belgium families with children awaiting return are accommodated in lodgings rented byatke st
They have the right to move freely, however an adult member of the family must be present in the
lodging at any time. An employee of the migration service is designated for providing complex services
to the familyg legal, logistic, preparation of retn, options for legalizing their residence in the country.

As of 2013, a total of 23 families benefited from this alternative, with a team of 11 employees directly
involved in the execution of the measure.
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The Netherlands has a centre for preparation feturn, with a regime of restricted movement. The
movement is limited to the settlement where the centre is located, and daily reporting to a
representative of the authorities at the centre is also required. It is usually foreigners whose return is
due within 12 weeks; hence, the risk of absconding is assessed ag;ltvat are accommodated in

this centre. Families with children are accommodated at special family facilities, and they themselves
take care of their return. While accommodation at sucleatre is not time limited, families can benefit

from it till the youngest child comes of d&gdn some states (France) the obligation to stay at a
designated address is controlled and monitored by the local authorities, not by the immigration
authorities.

The Bulgarian legislation provides for this measure under the form of accommodation in private
lodgings at the expense of the foreigner or his/her gm#wg, in combination with regular reporting to

the authorities. The established practice is that befgranting permission the relevant addresses are
checked in order to make sure that they exist and have accommodation conditions. This measure is
applicable in many cases when the thoduntry national has some relations in the community
family, profesnal, personak and has resided in the country for some time. It cannot be easily
applied with respect to newly arrived foreigners, as they have not yet managed to establish contacts
with the community and are unable to indicate an address where theyaside while awaiting their
return. Accommodation at a special centre for the preparation of return is a good alternative for
foreigners who are unable to indicate a residence address or a guarantor or cannot afford renting
accommodation, but meet the cdlitions for the application of an alternative to detention. Such a
centre allows more itepth activities with the foreigner in preparing his/her return, including through
non-governmental organisations that are specialised in voluntary return, legal ktatisns, social

work. On the other hand, building, equipping and managing such a centre requires substantial financial
and human resources, which makes this alternative the most costly one. Belgium has seligsddhl

by using ERF funds for the equiprmehthe centre, but the operatinal costs are secured by the state
budget.

C) Deposit of a financial pledge (cash guarantee)

Under this alternative thirecountry nationals may deposit a financial guarantee to stede,
which is subject to fdeiture in the event of absconding.

The deposit of a cash guarantee is set forth as an option in the legislation of 12 Member States, but in
practice is not applied in all of them. The guarantee may be paid either by the foreigner concerned or
by a third partyg most often a public organis@in or a private guarantor.

8The use of detention and alternatives to detention in the context of immigration policies in the Netherlands
http://ec.europa.eu/dgs/homeaffairs/whatwe-do/networks/european_migration _network/reports/docs/emn
studies/20_netherlands_national_report detention_study en.pdf
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The guarantor can be a national of the host country, a legally residing-dbirdtry national, an
international organisation. The guarantor is a person who pledges to ensure that thecthirdry
national reports regularlyatthe authorities and respects the conditions of the alternative to detention.

In the United Kigdom the guarantor must provide good reasons in order to be approved as efigible
for example, sufficient financial resources for the payment of the guamnage above 18, legal
residence, a clear criminal recofgkrsonal relations with the thi-country national. In addition, the
guarantor must prove his/her capacity to pay some or all of the amount of the guarantee in case the
foreigner absconds or faite fully respect the conditions of the alternative. In the UK the guarantor is
not obliged to provide accommodation for the foreigner on whose behalf he/she acts as a guarantor.

In Lithuania and Slovenia the guarantor is not bound by a specific amount, and the legislation does not
provide for a financial or another sanction against him/her in case the foreigner fails to observe the
conditions of the alternative. The guarantee cdiahs in these countries are similar to the ones laid
down in the Bulgarian legislation. The guarantor must provide the +torhtry national with
accommodation, subsistence, healthcare expenses. The guarantor is obliged to submit an ownership
or rentaldocument, a bank statement, a notary declaration certifying the provision of accommodation
and subsistence.

In Slovakia the financial guarantee is combined with regular reporting to the authorities and residing
at a designated address. The amount of timancial guarantee is calculated on an individual basis and
is linked to the monthly subsistence amount of an adult in the country.

Each individual case is assessed depending on the personal circumstdreamount of the financial
deposit could be 80 euro (Hungary, the Netherlands), 5,000 euro (Hungary), and between 50 and
5,000 pounds, an average of 800 (the UK). In Germany the financial guarantee is calculated on the basis
of the amount needed to pay the return costs and cannot be less than thienmm salary. The Belgian
legislation provides for calculating the amount of the guarantee on the basis of the detention costs per
day, but not more than 30 days. The alternative has not yet been applied in the country.

The Bulgarian legislation does nmtovide for a financial guarantee as an alternative to detention.
While this is an appropriate measure to be applied in Bulgaria, it should not be the only option, as it
would preclude the possibility for foreigners with limited financial resources to fitefrem this
alternative even if they are eligible. On the other hand, it would allow foreigners who do not have
established relations in the community to also benefit from alternatives to detention.

As regards the method of calculating the amount o inancial guarantee, the practice of the
Member States highlights the differentiated approach as appropriate, but also the need to define a
minimum amount. Two approaches are possibten the one hand, adopting the practice of Germany
which has choserhe minimum salary as the minimum guarantee amount by taking into account the
return costs; on the other hand, the calculation might not take into account the return costs, and,
instead, use only a constant value such as the minimum salary and its multiples
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The practice of the Member States in terms of the guarantee amount is that the calculation is made
mainly on the basis of the return costs, which implies a differentiated approach depending on the
country of origin and the country to which the foregris to be returned.

d) Regular reporting to the authorities (signed promise of appearance)

This measure obliges foreigners to regularly report to the police or inatinggn authorities and
is the most frequently used one in the national legislatiand practices of the Member states. It is
often combined with others such as temporary confiscation of the travel documents or staying at a
designated address.

The interval of reporting to the authorities could be every day up to every other week ogrlofilge

good practice in ggying this measure is for the reporting intervals to become longer when the
administrative body assesses the foreigner as being compliant with the conditions of the alternative.
Moreover, in quite a few states (17) the frequerafyreporting to the authorities is determined on an
individual basis, and it can vary depending on the particular case.

In the UK unaccompéaed children can also be subject to this measure; the immigration officer ensures
the reporting through the sociavorker attached to the relevant child. In the UK, as well as in Sweden
and the Netherlands the authorities can be flexible in terms of imposing sanctions for failure to report
when the foreigner presents sufficient reasons therefor, for example detdsdraealth status In
Sweden and the Netherlandthe failure to meet the conditions of the alternative does not
automatically result in detention; a new assessment is made of the need to change the measure.

The Bulgarian legislation provides for the application of this measure as an alternative to detention,
and as a form of migration control where detention has been ended by a court decision or due to the
expired maximum time limit. The measure is combindthva designated residence address. ARBA
explicitly stipulates that the foreigner must report to the authorities once a week.

In view of the individual approach in choosing alternatives to detention and the practice of the
Member States, the measure ddube made more flexible in terms of executignfor example,
ordering the regularity of reporting in the course of time or at the very point of choosing the measure
as an alternative to detention when the risk of absconding is assessed as low.

In view of the above, the measure might prove inappropriate for persons with special needs who have
difficulties moving due to their physical state. Specific forms should be put in place for such individuals
¢ for example, reporting through telephone communicati with voice recognition. This form of
conducting the check exists in the UK which has practice in applying it. While the costs related to voice
recognition are higher compared to the physical appearance before the authorities, it allows foreigners
with special needs to benefit from the most widespread alternative to detention in the Member States.
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